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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 


Civil Division 
LESLIE L. BARGER 
304 Anacostia Road, S.E. 
Washington, D.C. 
Plaintiff 


Vv. 


Civil Action No. 558-57 


L. QUINCY MUMFORD 

Library of Congress 

Washington, D.C. 
Defendant 


~~ ee ee ee ee ee ee ee ee ee 


Filed March 6, 1957 ! 
COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF AND FOR MONEY JUDGMENT 
1. This is an action involving more than $3, 000, exclusive of 
interest and costs. This Court has jurisdiction under the provisions of 
28 U.S.C. 1331, 28 U.S.C. 2201, and D.C. Code 11-306, 
2. Plaintiff is a natural-born citizen of the United States and is 
a veteran of service in the armed forces of the United States during 
World War II. : 
3. Defendant is the Librarian of Congress of the United States 
and is sued in that capacity. | 
4. Plaintiff was employed by the Library of Congress continuously 
from February 3, 1954, to November 11, 1955. From Febitiity 3, 1954 


to September 27, 1954 plaintiff was employed as an Editorial Assistant and 





Filer, under a temporary appointment; from September 27, 1954 to 
November 11, 1955 plaintiff was employed in the Technical Information 
Division of the Library, under a probational employment. Plaintiff's 
performance of his duties was eminently satisfactory in all respects. 

5. On October 11, 1955 plaintiff was given written notice that 
defendant had directed the "separation (disqualification)" of plaintiff 
from his employment at the Library, effective November 11, 1955. The 
- reason for the separation was stated, in its entirety, in the notice as 
follows: “This action is based upon your withholding information from 
the Standard Form 57, Application for Federal Employment, and making 
a false statement therein. "’ No other reason or statement of grounds was 
set forth. The notice further stated: ‘You are not entitled to appeal from 
this action”. 

6. Plaintiff was not given any of the following: (a) a statement of 
the charges against him, other than as stated in paragraph 5 above; (b) an 
opportunity to answer charges personally and in writing; (c) an opportunity 
to submit affidavits; (d) a hearing; (e) a review of his case by defendant, 
or some official designated by him, before the adverse decision was made 


final; (f{) a written statement of defendant's decision. Plaintiff was in fact 


separated from employment at the Library on November 11, 1955. 


7. The reason stated in paragraph 5 above for separation of 


plaintiff from employment was not the true reason. The true reason for 
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that separation was that, upon the basis of information and allegations 
not known to plaintiff, plaintiff was believed to be a security risk. 

8. Plaintiff was never officially informed that security grounds 
were involved in his separation. He was never given an opportunity to 
know the charges which were the basis of the security allegations against 
him; he was never given an opportunity to meet the charges and to defend 
against them. Those charges, which are the reason for plaintiff's dis- 
missal, have been concealed and disguised, and defendant has purported 
to take his action separating plaintiff from employment solely on the 
basis of the reason set forth in paragraph 5 above. : 

9. Although plaintiff has never been informed officially that se- 
curity charges are the true reason for his separation, he has been in- 
formed to that effect by persons who have obtained the information from 
defendant or defendant's subordinates, and has learned the general nature 
of the alleged security information against him. Plaintiff has unquali- 
fiedly denied, and now denies, that there is any truth at all to the-security 
allegations. The allegations are false and defamatory. Plaintiff has re- 
peatedly sought from defendant an opportunity to meet and deny the char- 
ges, but defendant has refused to afford plaintiff that opportunity. 

10. The "withholding information" and "false statement” re- 


ferred to in defendant's notice of separation, set forth in paragraph 9 


above, involve solely the following situation. On plaintiff's application 





for federal employment (Form 57) dated February 25, 1954, in response 
to question 16 ("Experience"), plaintiff set forth twelve different positions 
he had held prior to joining the staff of the Library of Congress. One of 
those twelve former positions was that of "House officer" (an extremely 
minor job) at the Taft Hotel in New York City for a period of three months, 
July, 1945 to October, 1945. Plaintiff was in fact discharged from that 
position, but omitted to state on his Form 57 the fact of his discharge. 
Plaintiff did set forth in detail, however, the fact of his employment at 
the hotel, the dates of his employment, the nature of his duties there, 

and the name of his supervisor, thus demonstrating that he was not at- 
tempting to conceal the Taft Hotel episode; his omission to state the fact 


of his discharge was due to inadvertence and the fact that the three-month 


hotel position, nine years earlier, seemed trivial and unimportant, and. | 


did not loom large in his memory. Plaintiff did not deliberately omit or 
conceal the fact of his discharge, nor did plaintiff falsify. 

11. This Taft Hotel incident, which is the sole basis of the 
formal purported reason for defendant's action terminating plaintiff's 
employment, is not a sufficient basis for defendant's action, even aside 
from the fact that it is not the true reason. It is trivial, it involves an 
isolated event many years earlier, and is of insufficient importance to 
warrant separation of an employee who had been performing satisfactory 


work for over twenty months. 





12. Plaintiff, during his employment at the Library of Congress, 


occupied from February 3, 1954 to September 27, 1954, a "non sensitive” 
position, and from September 27, 1954 to November 11, 1956, occupied 

a "sensitive" position, within the meaning of Public Law 7 33, 81st Con- 
gress (5 U.S.C. 22-1) and Executive Order 10450. Plaintiff's separation, 
since it was actually based on security reasons, was thus a security case 
which should have been processed according to the procedures of Public 
Law 733 and Executive Order 10450, but those procedures were not 
followed. : 

13. Defendant has refused to accord to plaintiff the procedural 
protections granted by law to a permanent employee, even though plain- 
tiff was employed by the Library for a total of more than _— months. 
In agencies of the United States Government, an employee who has served 
satisfactorily for more than one year on a probational appointm ent is en- 
titled to have hig:appointment converted automatically into a permanent 
appointment, thus acquiring procedural protections as to discharge, such 
as are set out in paragraph 5 above, which were not given to plaintiff in 
this case. Defendant has taken the position that the ordinary rules con- 
cerning nections! appointments do not apply to the Library of Congress 
claiming that all positions in the Library are in the “legislative branch" 
and thus allegedly removed from the ordinary civil service requirements. 


Defendant asserts that under rules peculiar to the. Library of Congress, a 











probational employee does not acquire a permanent appointment, no 
matter how long he continues to perform satisfactory service, until de- 
fendant takes affirmative action to confer permanent status, which con- 
ceivably could be deferred, at defendant's pleasure, over a period of 

ten or twenty years. Plaintiff alleges that the legal position asserted 

by defendant is a subterfuge employed to keep employees in a:status in 
which they do not acquire the rights to which they are normally entitled. 
Plaintiff alleges that he is entitled to be treated as a permanent employee 
for the purpose of the procedural protections set out in paragraph 5 above. 

14. Plaintiff has exhausted his administrative remedies. He has 
demanded of defendant an opportunity to meet the true charges, and has 
demanded reinstatement, and has been refused. He has appealed to the 
Civil Service Commission under section 14 of the Veterans Preference 
Act, 5 0.S.C. 863, but his appeal was denied on the ground that that Act 
does not apply to “any position in or under the legislative . . . branch of 
the Government" and that all positions in the Library of Congress are 
allegedly in the “legislative branch". 

15. Plaintiff has been deprived of his rights under the Civil 
Service Act of 1883, as amended (5 U.S.C. 632, 652); the Veterans 
Preference Act of 1944, as amended, (5 U.S.C. 851 et seg.), the Act 
of August 26, 1950, 64 Stat. 476 (5 U.S.C. 22-1), Executive Order 10450, 


and has been deprived of due process of law under the Fifth Amendment to 
the Constitution of the United States. 


WHEREFORE plaintiff demands that: 

1. His separation from employment by the Library of Congress 
be declared void, and that he be reinstated to the position he held at the 
time of separation; : 

2. He be awarded back pay for the period from November ii, 
1955 to the date of judgment of this Court, less any amounts earned by 
him during that time; : 

3. He be given such other and further relief as to this Court 

| 
seems appropriate. 2 
/s/ Irving R. M. Panzer 
Irving R. M. Panzer 
1735 DeSales Street, N. W. 
Washington, D.C. 
Attorney for Plaintiff 


| 
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Filed June 7, 1957 
ANSWER TO COMPLAINT 
Now comes the defendant, L. QUINCY MUMFORD, and in answer 


to the complaint filed herein, says: 


FIRST DEFENSE 


The plaintiff fails to state a claim against the defendant upon which 


relief can be granted. 





SECOND DEFENSE 
This Court is without jurisdiction to grant the relief sought in 


paragraph 2 of plaintiff's demands. 


THIRD DEFENSE 
This Court is without jurisdiction of the subject matter of this 
action, in that the plaintiff seeks judicial review of official governmental 
action, which is committed by law to the exclusive discretion of the head 


of an agency in the legislative branch of the government. 


FOURTH DEFENSE 

1. The defendant denies the allegations of paragraph 1 of the 
complaint. 

2-3. The allegations of paragraphs 2 and 3 of the complaint are 
admitted by the defendant. 

4. Answering paragraph 4 of the complaint, the defendant admits 
that plaintiff’s performance of his duties was satisfactory but denies 
that it was "eminently" so. The defendant admits the other allegations 
contained therein. 

5-6. The allegations of paragraphs 5 and 6 are admitted by the 
defendant. 

7. The defendant denies the allegations of paragraph 7 of the 


complaint. 


8. Answering paragraph 8 of the complaint, the defendant denies 
that security grounds, security allegations or security charges was the 
reason for plaintiff's dismissal, denies that any such charges were con- 
cealed or disguised, and admits that his action in separating the defend- 
ant from employment was solely on the basis set forth in paragraph 5 of 
the complaint, but denies that such basis was "purported". ‘The de- 
fendant admits the other allegations contained therein. : 

9. Answering paragraph 9 of the complaint, the defdndant admits 
that the plaintiff has never been informed officially that security charges 
was the true reason for his separation. The defendant dunia that plain- 
tiff has sought from and been refused by the defendant an opportunity to 
meet any security charges. The defendant is without sieeve or in- 
formation sufficient to form a belief as to the truth of the other @legations 


contained therein. 


10. Answering paragraph 10 of the complaint, the defendant 


denies that the plaintiff was not attempting in his application to conceal 
the Taft Hotel episode, denies that the position of "House Officer" was 

an extremely minor job, denies that plaintiff's omission to state the fact 
of his discharge was due to inadvertance and that the Hotel dosttion did 
not loom large in his memory, denies that the plaintiff did not deliberately 


omit and conceal the fact of his discharge, and denies that the plaintiff 





did not falsify. The defendant admits the other allegations contained 


therein. 
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11. The defendant admits that the Taft Hotel incident was the 
sole basis for defendant's action in terminating plaintiff's employment, 
and denies that it was a "formal purported reason" for such action. The 
defendant admits that plaintiff had been performing satisfactory work. 

The defendant denies the other allegations contained therein. 

12. Answering paragraph 12 of the complaint, the defendant ad- 
mits that the plaintiff during his employment at the Library of Congress 
occupied from February 3, 1954 to September 27, 1954, a non-sensitive 
position, and from September 27, 1954 to November 11, 1955, occupied 
a sensitive position, but denies that said position was a sensitive position 
within the meaning of Public Law 733, 81st Congress and Executive Order 
10450, and denies that Public Law 733 and Executive Order 10450 are 
applicable to the Library of Congress. The defendant admits that in the 
plaintiff's separation, the procedures of Public Law 733 and Executive 
Order 10450 were not followed. The defendant denies the other allegations 
contained therein. 

13. Answering paragraph 13 of the complaint, the defendant ad- 


mits he has refused to accord the plaintiff the procedural protections 


granted by law to a permanent classified civil service employee, admits 


that he has taken the position that rules of the classified civil service as 
to probational appointments do not apply to the Library of Congress, that 


all positions at the Library are in the legislative branch and thus removed 
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from the civil service requirements, and admits that the plaintiff's 
employment in both temporary and probational positions totaled more 
than twenty months. The defendant denies the other allegations con - 
tained therein. : 

14. Answering paragraph 14 of the complaint, the defendant ad- 
mits that the plaintiff demanded reinstatement and was refused, that he 
appealed to the Civil Service Commission under Section 14 of the Veter- 
ans Preference Act and that his appeal was denied on the ground that the 
Act did not apply to any position in or under the levisiative branch and 
that all positions in the Library of Congress are in the legislative branch. 


The defendant denies the other allegations contained therein. 


15. The defendant denies the allegations of paragraph 15 of the 


complaint. 


FIFTH DEFENSE 


The complaint is barred by laches. 


WHEREFORE, the defendant prays that the complaint be dis- 
missed with costs to the defendant. | 


/s/ James T. Devine 
JAMES T. DEVINE 


/s/ Cecil R. Heflin 
CECIL R. HEFLIN 


/s/ Benjamin C. Flannagan 
BENJAMIN C. FLANNAGAN 


Attorneys, Department of Justice 
Washington, D.C. | 


Attorneys for Defendant 
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Filed August 23, 1957 


PLAINTIFF'S INTERROGATORIES TO BE 
ANSWERED BY DEFENDANT 


Plaintiff requests defendant to answer, under oath, the following 
interrogatories, pursuant to Rule 33 of the Federal Rules of Civil 
Procedure: 

1. Did you ever tell any member of Congress that plaintiff's 
dismissal involved a matter of security? If so, state the name of each 
member to whom this was told. 

2. Did you ever tell any person other than a member of Congress 
that plaintiff*s dismissal involved a matter of security? If so, state the 
name, position and address of each such person. 

3. Did Stephen Gould, Director of Personnel of the Library ever 
tell plaintiff, according to your knowledge or the records of the Library, 
that security considerations were involved in his dismissal? 

4. Did Stephen Gould ever tell any person other than plaintiff, 


according to your knowledge or the records of the Library, that security 


considerations were involved in plaintiff's dismissal? If so, state the 


name, position and address of each such person. 

5. Did any other employee of the Library ever tell plaintiff or 
any other person, according to your knowledge or the records of the 
Library, that security considerations were involved in plaintiff's dis- 


missal? If so, state the names and positions of the persons involved. 
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6. Were security considerations involved in any way in the 


dismissal of plaintiff? If so, state the details. : 

7. Ator before the time of plaintiff's dismissal, aid the De- 
partment of the Air Force or any employee thereof inform the Library 
that there were security questions with regard to plaintiff ? If so, state 
the nature of the alleged security questions. : 

8. At or before the time of plaintiff's dismissal, did any agency 
or employee of the United States Government other than is included in 
question 7 inform the Library that there were security questions with 
regard to plaintiff? If so, state the nature of the alleged security 
question. : 

9. If the answer to either question 7 or question 8 is in the af- 
firmative, state whether the information thus given to the Library played 
any part in influencing you to dismiss plaintiff. : 

10. Has there ever been, in the files of the Library, any security 
information of a derogatory nature concerning plaintiff? : 


11. Has any security information of a derogatory nature concern- 
ing plaintiff been removed from the Library's files? | 

12. To the knowledge of defendant or defendant's employees in- 
volved in personnel or security work, has there been in the files of any 
Government agency other than the Library any security information of 


a derogatory nature concerning plaintiff? If so, state the agency or 


agencies. 
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13. Did you discuss with Stephen Gould, Director of Personnel, 
prior to plaintiff's dismissal, the question of dismissing plaintiff? 

14. If so, were security considerations involved in the discussion? 

15. At the time of his dismissal, was plaintiff employed in the 
Technical Information Division of the Library? 

16. Had his work in that Division at any time included materials 
classified as “Confidential” and "Secret"? 

17. Did Stephen Gould tell plaintiff that plaintiff could not be 
retained in his position in the Technical Information Division, because 
of security reasons, but that plaintiff could be employed in a non- 
sensitive position in the Library? 

18. Was plaintiff interviewed about the Taft Hotel incident by 
Miss Elizabeth Ridley, of the Library staff, in 1954? If so, state the 
date of the interview. 

19. If the Taft Hotel incident was the sole reason for dismissal 
of plaintiff, as is stated in your Answer, why did it take you so long 
after Miss Ridley's interview of plaintiff to effect plaintiff's dismissal 
on that ground? 

20. What was plaintiff's security status in the Library at the 
time of his dismissal? 

21. Was plaintiff moved from the offices of the Technical Informa- 
tion Division to an office outside the limits of that Division, on or about 


February 2, 1955? 
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22. Was the reason for that move the fact that plaintiff's 
security status was in question? If not, what was the reason? 

23. Was the office outside the limits of the Technical Informa- 
tion Division, to which plaintiff was removed, established for the purpose 
of providing work space for employees of the Division whose security 

| 


backgrounds contained derogatory information? If not, state the reason 


for establishment of that office. 


24. Was plaintiff allowed to work on "Confidential" or "Secret" 


materials after his removal from the offices of the Technical Information 
Division? i 

25. At or before the time of plaintiff's removal foie those of- 
fices, had the Library sought clearance from the Department of the Air 
Force for plaintiff to work on classified materials of the Air Force? 

26. Did the Air Force or any other military establishment deny 
clearance for plaintiff? 

27. Was the Library informed that the Department of the Air 
Force or any other military establishment was then investigating 
plaintiff's security status? If so, state the agency. : 

28. Ator about February 2, 1955, did the Technical Information 
Division derive some of its funds, directly or indirectly, from the De- 


partment of the Air Force or from any other military establishment? 


If so, state what percentage of its funds was so derived, and from whom. 
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29. At the time of plaintiff's employment in the Technical In- 


formation Division of the Library, was the work of that Division re- 


lated in any way to the Armed Forces Technical Information Agency? 


If so, state the relationship. 

30. At the time of plaintiff's employment in the Technical In- 
formation Division, was the work of that Division subject to direction 
or supervision in any way by (a) the Department of the Air Force, (b) 
the Armed Forces Technical Information Agency, or (c) any other 
military department or agency? If so, state the agency and the nature 
of the direction or supervision. 

31. At the time of plaintiff's employment in the Technical In- 
formation Division, what was the relationship of Colonel John C. Goode 
to that Division? 

32. By what governmental agency was Colonel Goode then 
employed? 

33. At the time plaintiff was transferred into the Technical In- 
formation Division, was plaintiff required to fill out a form for security 
clearance by (a) the Department of the Air Force, or (b) some other 
military organization or department? If so, state the name or names. 

34. Why was plaintiff not given a permanent appointment, in 
view of the fact that he had been employed at the Library for over 20 


months, doing satisfactory work, prior to his notice of dismissal? 
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35. As you view your legal powers, coulda probational 
employee be employed by the Library indefinitely, for a period of 
many years, doing satisfactory work, and not acquire permanent 
status unless you took affirmative action to give him that status? 

36. Was a report made by the Library to the Civil Service 


Commission concerning plaintiff's dismissal? 


37. If so, did that report mention any security matters as 


being involved in the dismissal? : 

38. At the times plaintiff was (a) first employed by the Li- 
brary on February 3, 1954, and (b) became a probational employee on 
September 27, 1954, were new employees informed by the Library that 
the procedural protections of the Veterans Preference Act and of the 
classified civil service do not apply to employees of the Library? If 
so, in what manner were they informed? ! 

39. When did the Library, through any of its sarees. first 
learn that plaintiff had been discharged from the Taft Hotel in 1945? 


/s/__Irving R. M. Panzer 
Irving R. M. Panzer 


1735 De Sales Street, N. W. 
Washington, D. C.' 


Attorney for Plaintiff 


* 
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Filed October 24, 1957 


DEFENDANT'S OBJECTIONS TO CERTAIN 
F THE FF'S INTERROGATORIES 


Now comes the defendant in the above-entitled cause and makes 
objections for the reasons set forth in the attached Defendant's Answers 
Under Oath to Certain Interrogatories of the Plaintiff Together with 
Defendant's Claims of Prohibition and Privilege in Lieu of Answers to 
Certain Other Interrogatories to the Interrogatories served herein by 
mail by plaintiff's counsel on defendant's counsel on inca 22, 1955. 

Wherefore, defendant moves this Honorable Court for an order 
excusing the defendant from answering these interrogatories at this 
time to permit the defendant to receive the determinations referred to 
in the attachment, and further moves that the date for hearing defend- 
ant’s objection to interrogatory number one, which is based solely on a 
claim of privilege, be deferred to some date subsequent to defendant's 
receipt of the aforementioned requested determinations. 


/s/ James T. Devine 
JAMES T. DEVINE 


/s/ Cecil R. Heflin 
CECIL R. HEFLIN 


/s/ Benjamin C. Fl an 
BENJAMIN C. FLANNAGAN 


Attorneys, Department of Justice 
Washington, D. C. 


Attorneys for Defendant 


* * * * 
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Filed October 24, 1957 : 
DEFENDANT'S ANSWERS UNDER OATH TO CERTAIN 
INTERROGATORIES OF THE PLAINTIFF TOGETHER 
WITH DEFENDANT'S CLAIMS OF PROHIBITION AND 
PRIVILEGE IN LIEU OF ANSWERS TO CERTAIN _ 
OTHER INTERROGATORIES, eas: 





The defendant, L. Quincy Mumford, being first duly sworn on 
oath, deposes and says in answer to the interrogatories made pursuant 
to Rule 33 of the Rules of Civil Procedure and served by mail on de- 


fendant's counsel on August 22, 1957: 


Answer to interrogatory number 6: Security considerations were 


not the basis of my decision to direct plaintiff's dismissal. 


Answer to interrogatory number 15: Yes. : 
Answer to interrogatory number 16: To the best of my knowledge 
it had. | 


Answer to interrogatory number 19: I respectfully decline to 


answer fully this interrogatory for reasons set forth hereinafter. 
Otherwise my answer is as follows: The Director of Personnel, 
Mr. Jacob H. Mason, resigned on March 1, 1955 and was suc- 
ceeded by Mr. Stephen Gould on June 6, 1955. The circumstances 
attending this change in the administration of the Personnel Div- 
ision affected attention to personnel matters. Vacstiin leaves 
during the summer also affected progress on administrative 


determinations. 





Answer to interrogatory number 20: Plaintiff held Library of 


Congress final clearance for access to secret material on basis 
of such clearance granted on November 9, 1954. 

Answer to interrogatory number 28: Yes, entirely from the Air 
Force except for funds received on contracts from various other 
sources for miscellaneous bibliographic projects. 

Answer to interrogatory number 29: Yes, to the Armed Services 
Technical Information Agency (not the Armed Forces Technical 
Information Agency). The Library has supplemented its regular 
reference services by providing special services to Government 
agencies and others through contractural agreements and the 


transfer of special funds. In 1951 the Armed Services Technical 


Information Agency (ASTIA) was established by the Secretary of 


Defense to integrate the related information activities carried on 
by ali the departments of the Department of Defense. It has been 
supported by ali three services but under the management of the 
Air Force. The Library of Congress made contracts with ASTIA 
for the Library to perform the following services: screening and 
subject-classifying incoming reports, cataloging and abstracting 
reports, providing reference service, preparing reports and 
comprehensive bibliographies, maintaining the ASTIA subject- 


heading list, and carrying on documentation research. 
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Answer to interrogatory number 30: As indicated in the answer 


to question 29 the Technical Information Division performed 
services pursuant to the contract for the Department of Defense 
through the Armed Services Technical Information Agency and the 
performance of the contract was carried out with continuing con- 
sultation between officers of the Library and the Agency to assure 


compliance with the terms of the contract. The direction and 


supervision of the Division's work were provided exclusively by 


the Library and its personnel and all members of the Division's 


staff were Library of Congress employees. ! 
| 
Answer to interrogatory number 34: From the beginning of 


plaintiff's employment on February 2, 1954 to September 26, 
1954, he was a temporary employee in the Union Catalog Div- 
ision of the Library, and as a temporary employee Leuta not 
acquire probational status. Upon his transfer to the Technical 
Information Division on September 27, 1954, he became a pro- 
bational employee and was still in that status when he received 
his separation notice on October 11, 1955. Although plaintiff 

had served 12 months in probational status by September 27, 1955, 
confirmation was not automatic at the end of the one year period. 
When the question of plaintiff's confirmation was presented to me 


for my decision, I determined in the exercise of my discretion as 
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Librarian of Congress that plaintiff should not be confirmed and 
made a permanent employee of the Library by reason of disquali- 
fication for falsification of his application in Standard Form 57, 
and I directed that plaintiff be separated effective November 11, 
1955. 

Answer to interrogatory number 35: Although affirmative action 
is required for conversion to permanent status, the extension of 
the probational status over a period of years would be contrary 


to the intent and application of the Library's regulations. 


Answer to interrogatory number 36: The Library forwarded to 


the Civil Service Commission, without report or comment, a 

copy of the "Notification of Personnel Action, " dated 11/14/55, 
indicating plaintiff's dismissal as separation-disqualification. 
Copies of such notification are sent to the Commission in cases 

of separation-disqualification. 

Answer to interrogatory number 37: The "Notification of Personnel 
Action” referred to in the answer to interrogatory number 36 did 
not mention any security matters as being involved in the dismissal. 
Answer to interrogatory number 38: New employees were not 
formally informed that the Veterans Preference Act did not apply 
to Library of Congress employees although such information was 


frequently given in informal discussion. New employees were 
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informed of the principal provisions of law and of the Library's 


regulations which apply to its employees. 


I respectfully decline to answer interrogatories numbered 1, 2, 
3, 4, 5, 7, 8, 9, 10, 11, 12, 13, 14, 17, 18, 19 in part, 21, 22, 23, 
24, 25, 26, 27, 31, 32, 33 and 39 on the basis of one or more of my 
two claims of prohibition and in some instances also on my claim of 
privilege set forth immediately following, except that my declination 
to answer interrogatory number 1 is based entirely upon my claim of 
privilege hereinafter set forth. : 

There has been and continues to be a need on the part of the 
Library of Congress to receive investigative reports concerning its 
employees. The Library has no investigative facilities of its own and 
because it is under the Legislative Branch of the Government it could 
not, without special agreement, receive Civil Service Commission in- 
vestigative reports. Pursuant to authority granted by President Truman 
the Civil Service Commission was authorized to enter into a special 
agreement with the Library of Congress to investigate Litany of Con- 
gress employees on a reimbursable basis. As a part of this special 
agreement, reaffirmed upon the promulgation of Executive Order 10450, 
the Library was and is obligated to safeguard the contents of the investi- 
gative reports and to limit disclosure éhly to authorized personnel of 


the Library. This agreement was required before such investigative 
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reports could be obtained by the Library. Because of the obligation 
imposed upon the Library by these agreements I must respectfully 
decline to disclose the contents of any and all files made available to 
the Library pursuant to the agreement. A formal request is now being 
prepared and will be transmitted to the Civil Service Commission to- 
gether with a copy of plaintiff's interrogatories for a determination by 
the Commission relative to disclosure by me of the contents of Civil 
Service Commission files, which disclosure is necessary if certain of 
the interrogatories are to be answered by me. When I receive the 
final decision of the Civil Service Commission, I will act in accordance 
with the obligations imposed upon me by law. 

As stated in more detail in the answers to interrogatories 28, 29 
and 30, the Library performs services for the Armed Services Tech- 
nical Information Agency on a contractual basis. One of the obligations 
of this contract is that the Library will observe the security require- 
ments imposed by the Armed Services Technical Information Agency 
and thus safeguard and not disclose either directly or indirectly, the 
contents of classified documents and communications or confidential 


relationships. Because of this security commitment I must respectfully 


decline to disclose confidential relationships or the contents of any and 


all of the classified documents and communications received from or 


transmitted to the Armed Services Technical Information Agency in the 
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performance of this contract. A formal request is now being prepared 


and will be transmitted to the Armed Services Technical Information 
Agency together with a copy of plaintiff's interrogatories for a determin- 
ation by that Agency relative to disclosure by me of the contents of such 
Classified documents and communications or of such confidential re- 
lationships, which disclosure is necessary if certain of the interroga- 
tories are to be answered by me. When I receive the final decision of 
the Armed Services Technical Information Agency, I will act in accord- 
ance with the obligations imposed upon me by law. 

Some of the interrogatories require answers which, in addition 
to violating the prohibition imposed upon me as the Librarian of Con- 
gress by either the Civil Service Commission or Armed Services Techni- 
cal Information Agency, or both, relative to the disclosure of classified 
information or confidential relationships, concern in whole or in part 
the operations of the Library of Congress and relate to communications 
from inferior to superior Library of Congress personnel and consist of 
reports and recommendations. These reports and recommendations 
must be protected from disclosure in order to insure full and uninhibited 
discussion between officials of the Library of Congress and the submission 
of candid advice which is essential to the efficient and effective adminis - 
tration of the Library of Congress. These oral or written communications 


are made in official confidence and relate to the internal management of 





26 


the Library of Congress and I respectfully assert that they are privileged 
in character and confidential for good cause found. I also assert a claim 
of privilege relative to written or oral communications between Library 
officials and Members of Congress or their employees. Disclosure of 
such communications would also prove prejudicial to the Government and 
actually be harmful to the public interest. 

I also respectfully decline at this time to relate a numbered inter- 
rogatory to my particular claims of prohibition and privilege for the 
reason that such a classification by me might violate the integrity of 
classified information or confidential relationships and tend to a varying 
degree to disclose said classified information or confidential relationships. 

Accordingly, for good cause found, I assert my claims of. prohibition 
and privilege as aforesaid to the answers required by interrogatories num- 
bered 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, 13, 14, 17, 18, 19 in part, 21, 22, 


23, 24, 25, 26, 27, 31, 32, 33 and 39 and most respectfully decline to 


answer said interrogatories at this time for the reasons stated. I assert 
a claim of privilege as to the answer required by interrogatory numbered 
1 and most respectfully decline to answer said interrogatory in whole or 
in part. 


/s/__L. Quincy Mumford 
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Filed December 3, 1957 
AMENDMENT TO COMPLAINT 
Plaintiff amends his complaint by adding the following as paragraphs 


16 and 17: 


16. On June 17, 1953, the then Librarian of Congress issued his 


General Order No. 1531 which stated that Executive Order 10450 "will 
be applied to the Library of Congress". General Order No. 1531, as 
amended by General Order No. 1538, established within the Library 
procedures for determining whether the continued employment of an 
employee was clearly consistent with the national security, and provided 
for a hearing before a board composed of at least three impartial, dis- 
interested persons, the hearing record to be reviewed by the Librarian 
who was then to issue in writing his determination as to the continuance 
or termination of the employee's employment. Copies of General Orders 
Nos. 1531 and 1538 are attached hereto as Exhibits 1 and 2. 

17. Plaintiff was an employee entitled to the benefits of General 
Orders Nos. 1531 and 1538. He received none of the procedural pro- 
tections provided therein. Defendant was obligated to follow his own pro- 
cedures set out in those Orders, but he failed to do so in this case. 
Plaintiff's dismissal was therefore improper. : 


/s/ Irving R. M. Panzer 
Irving R. M. Panzer 


Attorney for Plaintiff 
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REPORTER'S TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. , 
December 4, 1957. 

The above-entitled action came on for hearing on objections to 
interrogatories, before the HONORABLE ALEXANDER HOLTZOFF, 
United States District Judge, at 2:10 p. m. 

APPEARANCES: 

On behalf of the Plaintiff: 
IRVING R.M PANZER, ESQ. 
On behalf of the Defendant: 
BENJAMIN C, FLANNAGAN 
Department of Justice 
PROCEEDINGS 
DEPUTY CLERK: Barger v. Mumford. 


THE COURT: You may proceed, gentlemen. 


MR. FLANNAGAN: If it please the Court, my name is Flannagan, 


of the Department of Justice. I represent the defendant in the case of 
Barger v. Mumford. I will give you a brief statement of the case. 
THE COURT: . First, tell me what is the motion; what is before me? 
MR. FLANNAGAN: We are in opposition to interrogatories, Your 
Honor. 


THE COURT: Whom do you represent? 
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MR. FLANNAGAN: The defendant, Dr. Mumford, the Library 
of Congress. : 

THE COURT: Now, you may proceed. | 

MR. FLANNAGAN: The complaint was filed in March and answered 
in June, and around August 22, interrogatories were filed and served on 
me as defendant's counsel. Unfortunately, the defendant was out of the 
country so he could not answer or attempt to answer the interrogatories 
until around October 24, Iam bringing it right to date. , 

THE COURT: This is an action by a government employee-- 

MR. FLANNAGAN: A former employee of the Library of Congress. 

THE COURT: Just a moment. Please don't cut off the Court when 
the Courtis speaking. Now, when the Court speaks, everybody else keep 
still. : 

Is this an action by a former employee to be reinstated to his 
position? | 

MR. FLANNAGAN: Yes, sir. | 

THE COURT: Certainly, the head of the agency does not have to 
answer the interrogatories in person. I assume he has subordinates who 


can answer them. ! 
| 


MR, FLANNAGAN: The interrogatories were directed to the de- 


fendant to be answered under oath by him, personally. 


THE COURT: Oh, no; well, I know, but the chances are the head 
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of the agency does not know anything abeut the case. You know there are 
plenty of actions against members of the cabinet and plenty of interroga- 
tories filed, but we do not expect the member of the cabinet to answer 
the interrogatories personally. 

You may proceed, Mr. Flannagan. 

MR. FLANNAGAN: In this case the defendant did try to answer 
the interrogatories personally, Your Honor. 

THE COURT: I wish you would speak a little more distinctly, if 
you don’t mind. 

MR. FLANNAGAN: In this case the defendant answered some of 
the interrogatories and objected to others. The objections were made 
on one of three grounds. The objections were either that the answer 
would require the disclosure of some of the investigative reports of the 
Civil Service Commission, or that an interrogatory would require a dis- 
closure of a confidential relationship or communication from ASTIA, the 
Armed Services Technical Information Division;‘in other words, all the 
interrogatories that were not answered were on one or more of those 


two grounds and in addition thereto, the Librarian asserted a privilege 


about disclosing the internal operations of the Library of Congress, the 


recommendations made to him, as being privileged for he did not think 
that it was in the best interests of the government to permit disclosure. 


THE COURT: Disclosure of what? What is so secret about a 
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library? There is nothing classified in the Library. : 

MR. FLANNAGAN: Yes, Your Honor, there are many things 
classified in the Library; for example, in plaintiff's former position, 
the Armed Services Technical Information Division is a project of the 
Air Research and Development Command. There are complicated 
things. | 

THE COURT: Suppose we turn to the interrogatories themselves 
and take up, one by one, those interrogatories to which you obj ect. 

MR. FLANNAGAN: Yes, Your Honor. My objections at this 
time, Your Honor, are not in final form and if I may not do it in that 
manner and explain my position. | 


THE COURT: I beg your pardon? 


MR. FLANNAGAN: The Librarian took the position that the 


disclosure -- | 

THE COURT: Iam not interested in what position he took. I 
am interested in what position you now take. : 

MR, FLANNAGAN: I am now taking this position, too, Your 
Honor. | 

THE COURT: Very well. | 

MR. FLANNAGAN: That he requested, that since it would require 
disclosure of investigative reports which were classified confidential, 


received either from the Civil Service Commission or confidential 





communications from another government agency, the Air Force, you 
might call it, that he could not answer the interrogatories unless he 

had received a determination from that agency permitting him to answer; 
that it would be violative -- 

THE COURT: Iam going to pass on the interrogatories. After all, 
the Court decides as to whether an interrogatory is proper and not another 
government agency. 

MR. FLANNAGAN: All but the first interrogatory come under 
that. I was going to take that up last, but I will take it up first. The 
first interrogatory relates to conversations. 

THE COURT: When were these interrogatories filed? 

MR. FLANNAGAN: Around August 22, Your Honor. 

THE COURT: August 22. Which is the first interrogatory to 


which you object? 


MR. FLANNAGAN: The first one, Your Honor; we object to the 


first one. 

THE COURT: Well, number what? 

MR. FLANNAGAN: No. 1. 

THE COURT: What do you have to say about it? 

MR. PANZER: This interrogatory and some of the others involve 
conversations between the Librarian of Congress -- 


THE COURT: I know what it involves. Why are you entitled to it? 
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MR. PANZER: I say we have no other means of prohing our 
case except through this information. In the necessity of the case, 
there is no other source of information. : 

THE COURT: The objection to interrogatory No. 1 is sustained. 

I am going to suspend this, gentlemen, for a few minutes; a 
jury is ready to report. | 

(Brief suspension to take a jury verdict. ) 3 

THE COURT: We will resume the motion. Mr. Flannagan, what 


is the next interrogatory? 


MR. PANZER: May I interrupt fora moment? On question No. 


1, may I state a further ground? 

THE COURT: Yes. | 

MR. PANZER: The communication that is called for here was 
not an official communication. : 

THE COURT: I understand, that is the reason I consider it 
irrelevant. I don't think it is proper to ask a government official what 
he said to such and such a Congressman, Senator or Mr. John Jones. 

You may proceed. | 

MR, FLANNAGAN: The second interrogatory, Your Honor. 

THE COURT: How many are there to which you object? 

MR. FLANNAGAN: Approximately twenty-seven, Your Honor. 


THE COURT: How many? 
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MR. FLANNAGAN: Approximately twenty-seven. 

THE COURT: How many? 

MR. FLANNAGAN: Twenty-seven, I believe. 

THE COURT: Twenty-seven? 

MR. FLANNAGAN: I believe it is that many. 

THE COURT: Can't you tell me how many you object to? 

Well, No. 2 falls on the same ground. What is next? 

MR, FLANNAGAN: Nos. 3, 4 and 5. 

THE COURT: Iam going to sustain the objections to all of those. 

MR. FLANNAGAN: We answered No. 6. 

THE COURT: Just a moment. Moreover, in view of the fact 
that these interrogatories are directed to the defendant, the answers 
to be sworn to by him under oath, it is not proper to ask him whether 
somebody else made a statement to somebody else; so that 3, 4 and 5 
are also objectionable on that ground. 

MR. PANZER: May I be heard on question 3, Your Honor? 
Question 3 comes within the official records of the Library and, there- 
fore, can be answered by this defendant and it isn't whether he told 
somebody else; it is whether the man directly in charge of this kind of 
activity informed the plaintiff. 

THE COURT: How would Mr. Mumford know whether Stephen 


Gould told the plaintiff something? No; objection sustained. 





Let us move along. : 

MR. FLANNAGAN: We answered interrogatory No. 6 and we 
object to 7 through 14, next. : 

THE COURT: No. 7 is objected to on what ground? 

MR. FLANNAGAN: We have taken the position that it required 
disclosure of information obtained from the Air Force, if ‘such infor- 
mation were in existence, and we have not received a determination 
at this time on whether the Air Force would permit us to disclose it. 

THE COURT: I don't care whether they would permit you or not. 
The question is, is it classified information? : 


MR. FLANNAGAN: It is now, yes, Your Honor. 


THE COURT: Well, why didn't you say that in the first instance? 


On what ground was the plaintiff discharged? 3 

MR. FLANNAGAN: For falsification of his Form 51, Your Honor. 

THE COURT: What is Form 57? How canI remember every 
number in the book? | 

MR. FLANNAGAN: It is an application for federal Lenployment, 
Your Honor. ! 

THE COURT: Oh, Isee. Personally, Ido not see that these 
interrogatories have anything to do with the issues of the base, then. 
Well, I will sustain the objection to No. 7. : 


MR. FLANNAGAN: No. 8. 
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THE COURT: What about No. 8? 

MR. FLANNAGAN: We object to that. 

THE COURT: Objection sustained. What about No. 9? 

MR. FLANNAGAN: No. 9, we object to also, Your Honor. 

THE COURT: I beg your pardon? 

MR. FLANNAGAN: Yes, we object to 9. 

THE COURT: On what ground? 9 falls in 7 and 8, that is right. 

MR.. FLANNAGAN: Yes. 

THE COURT: What is next? 

MR. FLANNAGAN: No. 10, Your Honor. We object to that on 
two grounds, that they are both classified, if you want to call it, Air 
Force and Civil Service Commission information obtained. 

THE COURT: All this does is to call for a Yes or No answer. 
How can that be classified? In other words, it does not ask for the 
disclosure of the information. 

MR. FLANNAGAN: We take the position that the existence of 


the information would also be; in other words, it would partially dis- 


close and lead to the discovery of, so we just didn't answer it. 


THE COURT: Well, I will sustain the objection under that. 
What is your next one? 
MR. FLANNAGAN: No. 11, Your Honor. 


THE COURT: I think that would go to 11, also. 
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MR. FLANNAGAN: The next is No. 12, Your Honor. 
THE COURT: Well, I think I will sustain the obj ection to that on 


the ground that you may not inquire of the head of one agency as to what 





information there may be in the files of any other government agency. 


There are any number of government agencies. 


MR. PANZER: But I only ask him as to his knowledge or the 


knowledge of his employees. 

THE COURT: Well, I will sustain the objection. 

MR. PANZER: May I say a word at this point? 

THE COURT: Yes, indeed. : 

MR. PANZER: Concerning what we have just gone over. While 
it is true the dismissal was predicated on a falsification basis, it is 
our claim actually the true reason was he was thought to be a security 
risk. : 

THE COURT: I don't think it makes any difference. If he was 
guilty of the charge on the basis of which he was removed, it makes no 
difference whether there were any other motivations or aol 

MR. PANZER: That is essentially true, Your Honor, unless the 
charge on which he was removed was so trivial that it could not, itself, 
be a ground for his removal. 

THE COURT: Well, your contention is he was removed asa 


security risk, is that it? 
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MR. PANZER: That is correct. 

THE COURT: And you claim he is not, is that it? 

MR. PANZER: We claim he is not, but that he could not have 
been tried and removed on that ground without a hearing and he never 


got a hearing. 


THE COURT: But he was tried and removed on charges on which 


he received a hearing, is that correct? 

MR. PANZER: No hearing, but he wasn't entitled to one. 

THE COURT: He had an opportunity to file an answer? I will 
sustain the objection to No. 12. 

MR. FLANNAGAN: No. 13, we object to. 

THE COURT: I will sustain the objection to No. 13. 

MR. FLANNAGAN: We also object to No. 14, Your Honor, re- 
lated to 13. 

THE COURT: I will sustain the objection to No. 14. 

MR. FLANNAGAN: No. 15, we answered, Your Honor, and 16, 
we answered. 

We object to No. 17, Your Honor, on the ground of security in- 
formation from the Civil Service Commission. 

THE COURT: Objection sustained. 

MR. FLANNAGAN: No. 18, Your Honor, we object that it would 
disclose information in investigative reports to the Civil Service 


Commission. 
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THE COURT: What is the objection to No. 18? 

MR, FLANNAGAN: I didn't hear you. 

THE COURT: You object to 18? 

MR. FLANNAGAN: Yes, we do. 

THE COURT: On what ground? | 

| MR. FLANNAGAN: That it would require disclosure of investi- 

gative reports to the Civil Service Commission. : 

THE COURT: I cannot see that. All that No. 18 calls forisa 
Yes or No answer and a date. Was the plaintiff interviewed about the 
Taft Hotel incident by a certain person of the Library staff; how is 
that a disclosure of Civil Service files? : 

MR. FLANNAGAN: They are going after a date arene and in re- 
lation to other interrogatories tries to go into the files. | 

THE COURT: I will pass on each interrogatory separately. I 
think you should answer No. 18. | 

MR, FLANNAGAN: All right. 


THE COURT: What is next? 


MR. FLANNAGAN: No. 19, we answered in part and we de- 


clined to answer. | 
THE COURT: What part did you answer and what part did you 
decline? i 


MR, FLANNAGAN: We answered the reason, they had a change 
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of personnel and thus they could not have full time and attention to 
their personnel actions during that period. 

THE COURT: Well, you have answered it. 

MR. FLANNAGAN: Yes, but if the answer required the defend- 
ant to disclose the contents of investigative files, we declined to answer 
that part. 

THE COURT: Well, where does it require that? Don't read into 
questions things that are not there. 

MR. FLANNAGAN: All right, Your Honor. Then I submit we 
have already answered that one. 

THE COURT: What is the next that you object to? 

MR. FLANNAGAN: No. 21, Your Honor. 

THE COURT: What is the objection to answering that? That calls 
for a physical fact. 

MR. FLANNAGAN: Our position -- yes, it does, I see. 

THE COURT: Don't you think you should answer that, Mr. Flan- 
nagan? I will overrule the objection as to No. 21. 

MR. FLANNAGAN: Yes. No. 22, we objected to. 

THE COURT: I will sustain the objection as to security matters 


because they are not in issue and so I will sustain the objection to No. 22. 


MR. FLANNAGAN: No. 23, we objected to. 


THE COURT: Well, I think that falls within the same category. I 


will sustain the objection. 
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MR. FLANNAGAN: No. 24, we objected to. | 

THE COURT: Well, why do you object to that? It seems to me 
it is something the plaintiff would know anyway, you can't keep it secret 
from him. : 

MR, FLANNAGAN: No. : 

THE COURT: This question asks: Was the plaintiff allowed to 
work on "Confidential" or "Secret" materials after he was removed 
from the offices of the Technical Information Division. Why do you 
object to answering that? ! 


MR. FLANNAGAN: We didn't want to disclose the activities of 





the project there until we could get a determination from the project 
itself. 

THE COURT: I know. Answering this question Yes or No would 
not disclose the nature of the project, would it? : 

MR. FLANNAGAN: Well, to that extent, no, it would not. 

THE COURT: I will not sustain an objection to an interrogatory 
merely because if I allow an interregatory, it might lead to some other 
interrogatory that should be disallowed. I think I will overrule the ob- 


jection to No. 24. 


MR. FLANNAGAN: We object to No. 25 on the ground it relates 


to the activities of the Air Force and is confidential. 


THE COURT: Now, what do you say about No. 25, Mr. Panzer? 
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MR. PANZER: Again, Your Honor, this can be answered by Yes 
or No and does not call for any classified information. 

THE COURT: I know it can be answered Yes or No, but it might 
involve confidential communications. 

MR. PANZER: To the extent that a Yes or No answer would, 
Your Honor, I think that our right supervenes the government's right 
of privilege here. 

THE COURT: Iam going to sustain the objection to No. 25; I do 
not think it is within the issues of this case. 

What ‘is next? 

MR. FLANNAGAN: No. 26, Your Honor; we objected to 26 on 
the ground of privilege. 

THE COURT: Well, now the fact that a clearance is denied a 
particular employee is not a secret, is it? I thought it was always 


made public, or at least the information was always given to the em- 


ployee. All No. 26 asks for is: Did the Air Force or any other mili- 


tary establishment deny clearance to the plaintiff? 
MR. FLANNAGAN: Well, Iam not in a position to answer that. 
THE COURT: I will say this, I think those other agencies ought 
to answer for themselves. I will sustain the objection to No. 26. 
MR. FLANNAGAN: We objected to No. 27 on the ground of dis- 


closing investigation in the files. 
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THE COURT: I will sustain the objection to No. 27 for reasons 
stated. ! 

MR, FLANNAGAN: Nos. 28, 29 and 30, we answered. We ob- 
jected to No. 31. : 

THE COURT: Why? 

MR. FLANNAGAN: Nos. 31 and 32, we took as a group, and we 
did not know to what extent that would disclose something that would be 
privileged. | 

THE COURT: The fact a person is employed by an agency? 

I am going to sustain the objection to Nos. 31 and 32 because it 
might well be that the person mentioned might have been in one of the 
secret agencies. : 

What is next? | 

MR. FLANNAGAN: No. 33, Your Honor, we obj ect to that. It 
pertains to the same investigative file of the Air Force, it is all part 
and parcel of the investigation. 

THE COURT: It seems to me that No. 33, the plaintiff knows 
himself, doesn't he, Mr. Panzer? No. 33 asks whether the plaintiff 
was required to fill out certain forms. | 

MR. PANZER: Yes, Your Honor. This is, in effect, a substi- 
tute for an admission, really. We do know that. : 


THE COURT: Isee. Well, Iam going to sustain the objection 
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to that. Apparently the Library does not want to be in a position of 
giving information of defense agencies that might possibly be of a 
classified nature and I can see there are grounds for that. 

MR. FLANNAGAN: We answered Nos. 34, 35 and 36, Your 
Honor. We answered Nos. 37 and 38. Our final one was No. 39, we 
objected to that because it would require disclosure of: the contents of 
investigative files of the Civil Service Commission. 

THE COURT: What is the objection to No. 39? 

MR. FLANNAGAN: We did not want to disclose the contents of 
the investigative files of the Civil Service Commission, which are 
classified. 

THE COURT: Well, I think you had better answer that, because 
the question might arise whether you were not guilty of laches. 

MR. FLANNAGAN: That completes the interrogatories, Your 
Honor. 

THE COURT: I see no reason for not answering that. 

That disposes of the interrogatories? 

MR. FLANNAGAN: Yes, it does. 

THE COURT: Is there anything else? 

MR. FLANNAGAN: Not from me. 

MR, PANZER: Nothing further, Your Honor, unless I may re- 


argue those questions to which a Yes or No answer may be given. 
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THE COURT: Well, I will hear you very briefly. 3 

MR. PANZER: I think that owing to our circumstances here, 
that is, that we really cannot prove our case except through the letters 
and files of the defendant, that where I am not calling for the substance 
of information, that a Yes or No answer cannot prejudice the govern- 
ment or if it does prejudice them, their prejudice is slight compared 
with our need. : 

THE COURT: I, personally, do not think those questions are 
germane, so Iam going to adhere to my ruling. | 

| 
MR. PANZER: Thank you, Your Honor. : 


MR. FLANNAGAN: Thank you, Your Honor. 


(Whereupon, the foregoing proceedings were concluded, ) 


5 * * * 


Filed December 11, 1957 


DEFENDANT'S ANSWERS UNDER OATH TO 
INTERROGATORIES 18, 21, 24 AND 39 


The defendant, L. Quincy Mumford, being first duly sworn on 
Oath, deposes and says in answer to the following interrogatories made 
| 
pursuant to Rule 33 of the Federal Rules of Civil Procedure and served 


by mail on defendant's counsel on August 22, 1957: 


Answer to interrogatory number 18: Yes. On December 21, 1954, 
Answer to interrogatory number 21: Plaintiff was removed from 
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one location in the Technical Information Division to another 
location but still within the limits of that Division on February 2, 
1955. 

Answer to interrogatory number 24: To the best of my knowledge, 
plaintiff was not allowed to work on "Confidential" or "Secret" 
materials after his removal from one location in the Technical 
Information Division to another location but still within the limits 
of that Division on February 2, 1955. 


Answer to interrogatory number 39: To the best of my knowledge, 
on or about December 20, 1954. 


/s/ _L. Quincy Mumford 


Filed December 20, 1957 


ANSWER TO AMENDED COMPLAINT 


Now comes the defendant, L. Quincy Mumford, and in answer to 
the amended complaint filed herein says: 

16. Answering paragraph 16 of the amended complaint, the de- 
fendant admits that on June 17, 1953, the then Librarian of Congress 
issued his General Order No. 1531 which stated in part that Executive 
Order 10450 “will be applied to the Library of Congress."' The de- 
fendant also admits that General Order No. 1531, as amended by 
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General Order No. 1538, established within the Library procedures 


for determining whether the continued employment of an employee was 
clearly consistent with the interests of the national security. The de- 
fendant denies the other allegations contained therein. : 

17. Answering paragraph 17 of the amended complaint, the de- 
fendant admits that the plaintiff received none of the procedural pro- 
tections provided by General Orders Nos. 1531 and 1538 in connection 
with his separation; admits that the defendant did not follow the pro- 
cedures set forth in these General Orders in effecting plaintiff” Ss sepa- 
ration; and admits that the defendant is obligated to follow his own 
regulations when applicable. The defendant denies that plaintiff was 
an employee entitled to the "benefits" of these General Orders; denies 
that the procedural protections set out in these General Orders were 
applicable to the plaintiff's separation; denies that the defendant was 
obligated to follow the procedures in these General Orders in effecting 
the plaintiffts separation; and denies that the plaintiff's dismissal from 
the Library was improper. : 


/s/ James T. Devine | 
JAMES T. DEVINE 


/s/ Cecil R. Heflin | 
CECIL R. HEFLIN 


/s/ Benjamin C. Flan 
BENJAMIN C. FLANNAGAN 


Attorneys, Department of Justice 
Washington, D.C. 


Attorneys for Def znd 


* * 





Filed January 20, 1958 


MOTION BY DEFENDANT FOR SUMMARY JUDGMENT 


The defendant, L. Quincy Mumford, respectfully moves under 
Rule 56 of the Federal Rules of Civil Procedure for summary judgment 
on the ground that there is no genuine issue as to any material fact and 
that the defendant is entitled to judgment as a matter of law. 

In support of this motion this Honorable Court is respectfully 
referred to defendant's memorandum of points and authorities and the 
Affidavits of L. Quincy Mumford, Harry L. Wingate,Jr., and Robert M. 


Holmes, Jr., all attached hereto. 


/s/ James T. Devine 
JAMES T. DEVINE 


/s/ Cecil R. Heflin 
CECIL R. HEFLIN 


/s/__ Benjamin C. Flannagan 
BENJAMIN C. FLANNAGAN 
Attorneys, Department of Justice 


Washington, D.C. 


Attorneys for Defendant 
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Filed January 20, 1958 
AFFIDAVIT 

City of Washington 
District of Columbia | 

I, Quincy Mumford, being first duly sworn on oath, deposes 
and says: 

That he is now and at all times since September 1, + 1954, has 
been the duly appointed and confirmed, qualified and acting Librarian 
of the Library of Congress located in the City of Washington, D.C.; 
that he personally determined in the exercise of his discretion as Li- 
brarian that Leslie L. Barger, a probational employee of the said Li- 
brary, should not be confirmed and made a permanent employee of said 
Library, for the reason that Leslie L. Barger withheld information from 
and made a false statement in his Standard Form 57, "Application for 
Federal Employmen' oe that he personally directed that Leslie L. Barger 
be separated (disqualified) from his probational position at the said Li- 
brary effective Friday, November 11, 1955, at the close of the work day, 
for the reason that Leslie L. Barger withheld information from and made 
a false statement in his Standard Form 57, "Application for Federal 
Employment"; that he has never at any time made a determination that 
Leslie L. Barger’s continued employment at the Library of Congress 
was not clearly consistent with the interests of national security; that he 
as Librarian appoints all persons in and about the said Library solely 
with reference to their fitness for their particular duties; and that no 


position in the said Library is now or ever has been in the competitive 


(classified) civil service of the United States. 


/s/ L. Quinc Mumford 
L. Quincy Mumford a 
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Filed January 20, 1958 
AFFIDAVIT 
City of Washington ) 
District of Seicbinn 

Harry L. Wingate Jr. , being first duly sworn on oath, deposes 
and says: 

That he is now and at all times since January 1, 1956, has been 
the duly appointed Chief Clerk of the United States Senate Committee on 
Armed Services located in the City of Washington, D.C. ; that attached 
havowtth is a photostatic copy of an original letter, now in custody of 
the Committee, dated April 27, 1953, signed by President Dwight D. 
Eisenhower; that this letter relates to the application of the provisions 
of the Security Act of August 26, 1950, (64 Stat. 476) to all Executive 
departments and agencies that had not previously been subject to the 


provisions of the Act. 


/s/__Harry L. Wingate, Jr. 
Harry L. Wingate, Jr. 
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Filed January 20, 1958 


THE WHITE HOUSE 
WASHINGTON 


April 27, 1953 


Dear Mr. Chairman: 


I have today issued an Executive Order entitled "Security Requirements 
for Government Employment." This Order extends the application of 
the provisions of the Security Act of August 26, 1950 (64 Stat. 476) to 
all Executive departments and agencies of the Government to which it 
has not heretofore been applicable. 


In accordance with the provisions of Section 3 of the said ie of August 26, 
1950, I hereby notify the Committee on Armed Services of the Senate that 
I deem my action necessary in the best interests of national security. 


Sincerely, 
/s/ Dwight D. Eisenhower. 


Honorable Leverett Saltonstall 
Chairman 

Committee on Armed Services 
United States Senate 
Washington, D.C. 


Filed January 20, 1958 
AFFIDAVIT 


City of Washington ) 
) SS. 
District of Columbia) 





Robert M. Holmes, Jr., being first duly sworn on oath, deposes 


and says: | 
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That he is now and at all times since February 15, 1957, has 
been the duly appointed, qualified and acting Acting Director of Person- 
nel of the Library of Congress located in the City of Washington, D.C.; 
that he has in his possession as such officer the personnel records of 
said Library of Congress, including the personnel records of Leslie L. 
Barger who was a probational Proofreader in the Proofreading Unit of 
the Publications Section of the Technical Information Division of said 
Library of Congress until November 11, 1955; that Leslie L. Barger 
was separated (disqualified) from his probational position GS-010-5-4213 
effective November 11, 1955, having received thirty days’ notice; that 
from November 12, 1955, through July 1, 1956, the position formerly 
occupied by Leslie L. Barger remained unfilled; that on March 12, 1956, 
Thelma R. Ashby was transferred from her position as a typist, GS- 
320-3-4175, in the Publications Section of the Technical Information 
Division, Library of Congress to the Trainee position of Proofreader, 
GS-010-4- 4329, in the Publications Section of the Technical Information 
Division with an annual stipend of $3,585, which was paid from the 
funds allocated for position GS-010-5-4213; that the total amount 
Thelma R. Ashby received from March 12, 1956 through July 1, 1956 
was $1, 103. 04 plus $92. 88 in overtime pay; that on July 2, 1956, Thelma 
R. Ashby was promoted to the position formerly occupied by Leslie L. 


Barger, to wit: GS-010-5-4213; that the total amount Thelma R. Ashby 
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received from July 2, 1956 through March 5, 1957, was $2, 376. 32 

plus $26. 38 in overtime pay; that Thelma R. Ashby still occupies 
position GS-010-5-4213; that all positions in the Technical Information 
Division, including all positions of Proofreader in the Proofreading 

Unit of the Publications Section of the Technical Information Division, 
are fixed pursuant to the Classification Act of 1949, Public Law 429, 

9 U.S.C. A. 1081, et seq.; that there are no vacancies for the position 
of Proofreader in said Proofreading Unit; that to reinstate Leslie Li. 
Barger to a position of Proofreader in said Proofreading Unit will re- 
quire the removal of some present Proofreader in said Proofreading 
Unit; that the total amount, less any possible overtime, Leslie L. Barger 
would have received for fulfilling the duties of position GS-010-5-4213 
from November 12, 1955 through March 5, 1957, would have been 
$4,872.43, which is the sum of $1, 199. 60 for the period November iZ, 
1955 through March 11, 1956, $1,129.20 for the period March 12, 1956 
through July 1, 1956, and $2, 543. 63 for the period July 2, 1956 through 
March 5, 1957 (From July 2, 1956 through November 4, 1956 Leslie L. 
Barger would have received $1, 270.35. On November 5, 1956, he would 


have received an in-grade promotion with a per annum rate of $3, 805. 00. 





Therefore, from November 5, 1956 through March 5, 1957, he would 


have received $1, 275. 28; thus a total amount of $2, 543. 63.); and that 


no position in the Library of Congress, including the position of 
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Proofreader in said Proofreading Unit, is now or ever has been in the 


competitive (classified) civil service of the United States. 


/s/ Robert M. Holmes, Jr. 


* * * * * 


Filed March 4, 1958 
AFFIDAVIT 


City of Washington ) 
SS. 


) 
District of Columbia ) 


Robert M. Holmes, Jr., being first duly sworn on oath, de- 
poses and says: 

That he is now and at all times since January 20, 1958, has 
been the duly appointed, qualified and acting Director of Personnel of 
the Library of Congress located in the City of Washington, D.C.; 

That he has in his possession emits officer the personnel 
records of said Library of Congress, including the personnel records 
of all persons, nine in number, who occupied Editorial Clerk (Proof- 
reader), GS-5, positions in the Proofreading Unit of the Publications 
Section of the Technical Information Division, Library of Congress, on 
January 31, 1958; 

That as of the close of workday January 31, 1958, all such proof- 


reading positions in the Technical Information Division, including the 
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proofreading position formerly occupied by Leslie L. Barger, to wit: 


GS-010-5-4213, were abolished; | 

That of these nine former incumbents, five had ee Li- 
brary of Congress status and four had indefinite Library of Congress 
status; / 

That two former incumbents with permanent Library of Con- 
gress status applied for other positions which were then vacant at the 
Library of Congress, and as they met the qualifications for such po- 
sitions, were selected for such positions; 2/ , 

That each of the other five former incumbents (hres of which 


had permanent Library of Congress status and two of which had 


1/ One permanent former incumbent transferred at a lower grade to 
the Air Information Division, Library of Congress, on February 4, 
1958, and is now an Editorial Clerk, GS-4, with permanent status 
ina non-sensitive position. | 

| 
The other permanent former incumbent transferred at a lower 
grade to the Legislative Reference Service, Library of Congress, 
on February 3, 1958, and is now an Editorial Clerk- Typist, GS-4, 
with temporary status in a non-sensitive position. 


The two indefinite former incumbents transferred at the same 
grade to the Science and Technology Division, Library of Congress 
on February 3, 1958, and each now is a Library Assistant (Bibli- 
ography Assistant), Gs- 5, with indefinite status in a sensitive 
position. 


Each of the four former incumbents referred to in footnote 1 was 
also offered a position by the Air Force, but each elected to accept 
the position vacancy applied for at the Library of Congress. 
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indefinite Library of Congress status) accepted new appointments 
with the Air Force;2/ 

That the only section of the Technical Information Division 
which was not abolished, as evidenced by Library of Congress General 
Orders 1646 and 1647, each dated January 28, 1958, and Library of 
Congress Press Release No. 58-38, dated January 29, 1958, copies 
of which documents are attached hereto, was the Bibliography Section 
which became a section of the Science and Technology Division, Li- 
brary of Congress; 

That the functions previously performed by the Proofreading 
Unit of the Publications Section of the Technical Information Division, 
Library of Congress, are no longer performed by the Library of 
Congress; 

That the Library of Congress no longer has need for a person 
to perform the functions formerly performed by the occupant of the 
former position of Editorial Clerk (Proofreader), GS-010-5-4213, or 
of any other former proofreader position in said Proofreading Unit; and 
2/ See letter from Bertram M. Rose of the Air Force, dated January 3, 

1958, to the affiant, a copy of which is attached hereto. 
Each of these five former incumbents was separated from the Li- 


brary of Congress on January 31, 1958, and is no longer a Library 
of Congress Employee. 
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That, as evidenced by the letter from John W. Macy, Jr., of 
the United States Civil Service Commission, dated October 3, 1957, to 
Mr. Leonard G. Berman of the Air Force, a copy of which is attached 
hereto, the assumption by the Air Force of the functions eave those of 
the Bibliography Section formerly provided on a éontractyal basis by 
the Library's Technical Information Division, which would include the 
functions formerly provided by the Proofreading Unit of the Publications 
Section thereof, did not constitute a transfer of functions as that term 
is employed relative to United States Civil Service Commission regula- 
tions implementing the Veterans' Preference Act of 1944, as amended, 
for the Veterans' Preference Act does not apply to the Library of 
Congress, an agency under the Legislative Branch of the Government. 


/s/ Robert M. Holmes: Jr. 
ROBERT M. HOLMES, JR. 


: | 
Filed March 4, 1958 


THE LIBRARY OF CONGRESS 
WASHINGTON 25, D.C. 


Press Release No. 58-38 


For IMMEDIATE Publication January 29, 1958 


LIBRARY OF CONGRESS RETITLES SCIENCE DIVISION: 
TO BE CALLED "SCIENCE AND TECHNOLOGY DIVISION" 


The Library of Congress has changed the name of its Science 


Division to "Science and Technology Division" to describe its functions ° 
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more accurately and to reflect the assignment to it of administrative 
responsibility for the Bibliography Section of the Armed Forces Tech- 
nical Information Agency's Reference Center, Librarian of Congress 
L. Quincy Mumford announced today. 

Most of the ASTIA Reference Center, operated on contract by 
the Library of Congress and known also as the Technical Information 
Division, will move from the Library to ASTIA's new Arlington Hall 
Station on February 1, 1958, in the long-scheduled plan to consolidate 
ASTIA’s central offices at Dayton and at the Library of Congress under 
one roof. The Bibliography Section of the Reference Center is to re- 
main, however, in the Library of Congress, where the Nation's largest 
collection of scientific and technological material is located. 

Assignment of the Bibliography Section, which will retain its 
present title, to the Science and Technology Division is also effective 
February 1. The present reference staff in the Science and Technology 
Division of the Library will constitute a newly titled Reference Section. 
The Division's Aeronautics Section and its Reports Reference Center 
will retain their same titles. A bibliographic project operated by the 
Library of Congress for the Snow, Ice and Permafrost Research Estab- 
lishment of the Army Corps of Engineers will continue to be administered 


by the Division. 


The newly titled Science and Technology Division wag established 


in the Reference Department of the Library of Congress under the name 
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"Science Division" in June 1949. Its assignment was to plan and 


conduct reference service for the Library's collections of scientific 





and technological literature, which now number more than ‘1 million 
books, plus most of the world’s important periodicals in this field; 

to recommend new materials to be acquired; and to develop biblio- 
graphic techniques to handle these collections. In May 1956 the Div- 
ision was assigned the job of administering the Science Reading Room, 
where it maintains public reference service 7 days a week, as well 


as the SIPRE project. 


The Division has an active bibliographic and reference program. 


Current activities include the preparation of a bibliography of the Inter- 
national Geophysical Year (a listing on punched cards of publications 

in many languages), a world list of aeronautical serials, a list of 
scientific and technical serials received by the Library, and a number 
of continuing bibliographies in various fields. It also serves as the 
largest collecting and reference center for technical report literature 
of the U. S. .Government (accumulating at the rate of 20, 000 a year) and 
of other countries as well. In fiscal 1957 the Division sravtded four 


times as much reference service as in the previous year. 
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Filed March 4, 1958 
HEADQUARTERS 
WRIGHT AIR DEVELOPMENT CENTER 


AIR RESEARCH AND DEVELOPMENT COMMAND 
UNITED STATES AIR FORCE 
Wright-Patterson Air Force Base, Ohio 


IN REPLY ADDRESS 
COMMANDER, ATTENTION: 
WCPC 


3 January 1958 


Mr. Robert Holmes 
Personnel Officer 
Library of Congress 
Washington 25, D.C. 


Dear Mr. Holmes: 


In accordance with our telephone conversation of recent date, 
I am transmitting to you the originals of letters extending offers of 
appointment to ASTIA Reference Center personnel who are being con- 
sidered for employment for the Armed Services Technical Information 
Agency at the time of their move to Arlington Halls, Virginia. 


Offers are being made to all but a very few of the present ARC 
incumbents. In those few cases in which it has not been possible to 
ascertain at this time whether vacancies will exist in which their 
services can be utilized, it may be your desire to issue reduction-in- 
force letters to these personnel. After the move of ASTIA, depending 
upon declinations and reassignments, it could well be that vacant 
positions will develop in which the services of these personnel can be 
utilized. 


Again I wish to re-emphasize that any of those people who have 
received offers who may have questions with regard to their status as 
Department of Air Force employees, that they be encouraged to submit 
their individual questions in writing to my office. We are asking, as 
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well, that each employee indicate his acceptance or rejection of the 
offer being made him in order that appropriate plans may be made to 
staff ASTIA at its new location. 


Thank you very much for your cooperation. 


Very truly yours, 


/s/ Bertram M. Rose 
Incl: BERTRAM M. ROSE | 
Ltrs Extending Offers Chief, Civilian venaating Division 
of Appointment DCS/ Personnel 


Filed March 4, 1958 | 
UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 


October 3, 1957 


Mr. Leonard G. Berman 

Deputy Chief, Placement & Employee 
Relations Division 

Directorate of Civilian Personnel 

Department of the Air Force 

Washington 25, D.C. 


Dear Mr. Berman: 


We have given careful consideration to the two questions 
raised in your letter of June 20, 1957, as well as to other problems 
connected with the Air Force's assumption of direct control over the 
functions now being performed for the Department of the alpeary of 
Congress under contract. 


The Commission has determined that the Air Force : lan to 
assume direct control of the function now performed by Library of 
Congress employees does not constitute a transfer of function as 
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considered by Departmental Circular 740. The circular is based upon 
the Commission's regulations implementing the Veterans' Preference 
Act of 1944, as amended, and the act does not apply to the Legislative 
branch of the Government. 


This determination does not mean that your Department cannot 
acquire the services of this group of employees. The Commission 
believes that the interests of the Government would be best served by 
authorizing the Air Force to bring this group on its rolls. You are 
authorized, therefore, to employ the group by means of "Appointment 
(Special Authority)", citing both this letter and Civil Service Regulation 
3.101 as authority for the action. The employees may then be recom- 
mended for acquisitions of competitive status under authority of Civil 
Service Regulation 3.101(b). For purposes of reduction in force and 
for displacement under authority of Civil Service Regulation 9. 105, 
persons thus appointed shall be treated as status quo employees until 
they have acquired competitive status. 


You are asked to inform the Commission of the date on which 
you will make the appointments hereby authorized, and also of your 
intention to request conversion of the employees thus appointed. This 
information should be directed to our Bureau of Departmental Operations. 


Sincerely yours, 
/s/ John W. Macy, Jr. 


JOHN W. MACY, JR. 
Executive Director 


Filed March 5, 1958 


SUPPLEMENTAL ANSWER 
TO COMPLAINT 


Now comes the defendant, L. Quincy Mumford, and in further 


answer to the complaint herein filed, says: 
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SIXTH DEFENSE | 
Inasmuch as the position held by the plaintiff at the Library of 
Congress at the time of his separation therefrom was legally abolished 
at the close of workday January 31, 1958, this Court cannot afford 


plaintiff the relief sought in paragraph 1 of his demands relative to 


reinstatement to his former position. 


WHEREFORE, the defendant again prays that the complaint be 


dismissed with costs to the defendant. 


/s/ James T. Devine 


~ JAMES T, DEVINE 


/s/ Anthony F. Cafferky 
ANTHONY F. CAFFERKY 


/s/ Benjamin C. 
BENJAMIN C., FLANNAGAN 


Attorneys, Department of Justice 
Washington 25, D.C. 


Attorneys for Defendant 


* 


Filed March 21, 1958 | 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Plaintiff moves for summary judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure on the ground that as to one issue 


determinative of the case, plaintiff's rights under the Veterans Preference 
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Act of 1944, there is no genuine issue as to any material fact and 


that plaintiff is entitled to judgment as a matter of law. 


/s/ Irving R. M. Panzer 
Irving R. M. Panzer 


Attorney for Plaintiff 


Filed March 21, 1958 
AFFIDAVIT OF LESLIE L. BARGER 
District of Columbia, ss: 

Iam Leslie L. Barger, plaintiff in this action. The following 
are some Of the actions I took with respect to attempting to obtain re- 
view or reversal of the action of the Librarian of Congress dismissing 
me as of November 11, 1955. 

On January 30, 1956, I applied to the U.S. Civil Service Com- 
mission for "clearance of the record", a procedure which was explained 
to me as being applicable in my case. By letter dated February 21,1956, 
a copy of which is attached as Exhibit A, the Commission replied that I 
had “not acquired an eligibility for reinstatement", and that clearance 
of the record in my case could not be considered. 

On March 3, 1956, I wrote to the Librarian (Exhibit B) and asked 
that he (1) furnish me in writing a specification of the reasons fo. my 


dismissal, (2) give me the opportunity to reply, and (3) reconsider his 
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action, on the basis of my. reply. By letter dated March 16, 1956, 
(Exhibit C), the Librarian replied but did not afford me the opportunity 
to answer and did not reconsider his action. 

On October 29, 1956 I appealed to the Civil Service Commission, 
Appeals Examining Office, under Section 14 of the Veterans Preference 
Act. By letter dated November 14, 1956 (Exhibit D), the Appeals 
Examining Office informed me that I had no right to appeal, and that 
this decision could be appealed to the Commission's Board of Appeals 
and Review. I appealed to that Board on November 21, 1956 (Exhibit 
E). My appeal was denied by letter dated November 29, 1956, stating 
that I had no right to appeal under the Veterans’ Preference Act (Ex- 
hibit F). | 

In addition to the formal actions listed above, I wrote letters in 
1955 to all members of the joint Congressional Committee on the Li- 
brary of Congress, many of whom communicated with the Librarian 
concerning my case. The Librarian therefore was advised of my 
interest in obtaining reinstatement. I also sought the assistance of 
other Senators and Representatives, and of various attorneys, veterans' 
organizations, Congressional committees, and outstanding individuals, 


early in 1956 and throughout that year; many of them contacted the Li- 


brary of Congress about my case, so that throughout 1956 and during 
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the period immediately preceding this law suit, the Librarian or his 
staff were constantly advised (if not besieged) that I desired 


reinstatement. 


/s/ Leslie L. Barger 
Leslie L. Bacer 


Filed March 21, 1958 


UNITED STATES CIVIL SERVICE COMMISSION 
BUREAU OF DEPARTMENTAL OPERATIONS 
Washington 25, D.C. 


Mr. Leslie Barger Feb. 21, 1956 
304 Anacostia Road, S. E. 
Washington 19, D.C. 


Dear Mr. Barger: 


Reference is made to your affidavit of January 30, 1956, re- 
questing clearance of the record in view of your separation from the 
Library of Congress effective November 11, 1955 on charges of with- 
holding information from Standard Form 57, Application for Federal 
Employment, and making a false statement therein. 


In order to be considered for clearance of the record under 
Section 9.107 of the Civil Service Regulations an individual must have 
basic eligibilityfor reinstatement in the competitive Federal service. 
A search of the Commission's records indicate the nature of your 
previous Federal appointments is such that you have not acquired an 


eligibility for reinstatement. Therefore, clearance of the record in 
your case cannot be considered. 


However you may file application for any position in the competi- 
tive Federal service for which you can meet the requirements as set 
forth in the examination announcements. All questions should be read 
carefully and answered truthfully to the best of your knowledge. If as 
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a result of filing such application you are rated eligible on | qualitieations, 
a determination will then be made as to its acceptability insofar as your 
discharge from the Library of Congress is concerned. 


Very truly yours, 


/s/ Kimbell Johnson 
Kimbell Johnson, Chief 
Investigations Division 


Filed March 21, 1958 
March 3, 1956 


Mr. L. Quincy Mumford 
Librarian of Congress 
Washington 25, D.C. 


Dear Mr. Mumford: 


My appointment to a position in the Library of Congress was 
terminated by you effective November 11, 1955 following 13-1/2 
months’ service. I applied in good faith for a position with the Library 
of Congress and so far as I know, I performed my work creditably and 
satisfactorily. My feeling in this regard was based upon commendations 
of my work, upon the fact that I was promoted from GS 4 to GS 5, and 
that I received satisfactory or above efficiency ratings. You have seen 
fit to discharge me. This will appear forever on my record and will 
lessen my opportunity to get suitable employment elsewhere. The 
reasons for my discharge have never been fully explained to me. Thus 
I have never had an opportunity to answer any charges which may have 
been made against me and to participate in any way in a determination 
of my suitability for employment, nor have I had an opportunity to 
respond to any such charges. 


Under these circumstances, and im fairness and in justice, I 
feel Iam entitled to a complete and detailed specification in writing of 
the reasons for my dismissal and that I should be given an papartianity 
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to answer such charges and to make suitable comments and explanations 
if any are indicated. I further feel that I should have the opportunity by 
affidavit or other evidence to establish any facts in relation to my record 
with the Library or before my employment by the Library, if any infor- 
mation has reached you relative to these things which is the basis for 
your action in dismissing me. 


I have carefully reviewed my employment history. I find nothing 
therein to be ashamed of. I therefore feel that your action must be based 
on errors or misinformation and I feel that you will want to afford an em- 
ployee an opportunity to correct the record and base any action you take 
on full knowledge. I believe the public generally would be interested in 
seeing that Government employees receive this kind of treatment. 


I respectfully request that you furnish me in writing a specifi- 
cation of the charges upon which my dismissal was based and I further 
respectfully request that I be given the opportunity to reply to these 
charges and that upon the basis of such reply you reconsider your action. 

Sincerely yours, 


/s/ Leslie L. Barger 
Leslie L. Barger 


Filed March 21, 1958 


THE LIBRARIAN OF CONGRESS 
WASHINGTON 25, D.C. 


March 16, 1956 


Dear Mr. Barger: 


Iam replying to your letter of March 3, 1956 in which you re- 
quest a written specification of the charges upon which your dismissal 
of November 11, 1955 was based. 


In a letter of October 11, 1955 from the Director of Personnel 
you were informed that your separation due to disqualification would 
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become effective on November 11, 1955. The action was based upon 
your having failed to report on your application form that you were 
discharged from a position in which you were once employed, that is, 
at the Taft Hotel in New York City in 1945. It has been determined 
that your original appointment to the staff of the Library would not 
have been effected had it been known at the time that you withheld this 
information from your application and at the same time made a false 
statement therein. 


As was also indicated to you in the letter of October 11, 1955, 
you are not entitled to appeal this action. This is because your sepa- 
ration was effected while you were still serving your probational period. 


I regret that it was necessary for us to take this separation 
action but am certain that it was in the best interest of the Library to 
do so. 


Sincerely yours, 
/s/ lL. Quincy Mumford 


L. Quincy Mumford 
Librarian of Congress 


Filed March 21, 1958 


UNITED STATES CIVIL SERVICE COMMISSION 
BUREAU OF DEPARTMENTAL OPERATIONS 
WASHINGTON 25, D.C. 


November 14 sags 


Mr. Leslie L. Barger 
304 Anacostia Road, S.E. , 
Washington 19, D.C. 


Dear Mr. Barger: 


In our conversation of October 29, 1956, I promised you that 
you would be furnished a decision regarding your appeal rights to this 
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office under Section 14 of the Veterans' Preference Act of 1944, as 
amended, from the action of the Library of Congress effecting your 
removal on November 11, 1955. 


Section 20 of the Veterans' Preference Act specifically provides 
that nothing contained in the act is intended to apply to any position in 
or under the legislative branch of the Government. The Civil Service 
Commission, under authority granted it by Section 19 of the Act, issued 
appropriate rules and regulations to carry into effect the provisions, 
intent and purpose of the Act. 


Under the authority granted it by the aforementioned Section 19, 
the Commission issued certain regulations pertaining to the "Appeals 
of Preference Eligibles Under the Veterans’ Preference Act of 1944.” 
Section 22. 102(b) of the regulations, which deals with employees not 
covered, states that the regulations shall not apply to an employee 
under the legislative branch of the Government uniess he is occupying 
a position in the competitive service. 


All positions in the Library of Congress are in the legislative 
branch and have not been made subject to the Civil Service Act by the 
Congress of the United States. 


Accordingly, since you were serving in an agency under the 
legislative branch of the Government and were not occupying a position 
in the competitive service, no appeal to the Commission under Section 
14 of the Veterans’ Preference Act accrued to you upon your separation 
on November 11, 1955. Weare, therefore, unable to accept an appeal 
from you at this time under the provisions of Section 14 of the Act and 
the regulations of the Commission issued pursuant thereto. 


No further appeal from this decision will be entertained unless 
it is submitted to the Chairman, Board of Appeals and Review, U.S. 
Civil Service Commission, Washington 25, D.C., within seven (7) days 
after receipt of this decision. Notification of a further appeal should 
be given to this office so the case file can be transmitted promptly to 
the Board. 


Sincerely yours, 


E. A. Dunton 
E. A. Dunton, Chief 
cc: Library of Congress Appeals Examining Office 
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Filed March 21, 1958 


November 21, 1956 


Chairman, Board of Appeals and Review 
U.S. Civil Service Commission 
Washington 25, D.C. 


Dear Sir: 


On October 29, 1956 I made an appeal through Mr. E. A. Dunton, 
Chief, Appeals Examining Office, Civil Service Commission, from the 
action of the Library of Congress effecting my removal on! November 11, 
1955. I received Mr. Dunton's reply on November 16, 1956 stating 
that the Civil Service Commission is unable to accept an appeal from 
me under the provisions of Section 14 of the Veterans’ Preference Act. 


I hereby appeal the decision of the Appeals Examining Office 


to the Board of Appeals and Review. 


My principal reason for making this further nicl to inform 
the Board that I was employed during my last 13-1/2 months or Proba- 
tional period in the Library by the Technical Information Division, a 
division of the Library which receives its funds from and is governed 
in large part by the Department of the Air Force, and that the Depart- 
ment of the Air Force falls under Civil Service Commission jurisdiction 
in those areas where the Library does not. As further evidence of Air 
Force jurisdiction over the Technical Information Division, I should 
like to point out that when I moved from the Union Catalogue Division 
to the Technical Information Division after eight months employment in 
the Library, I was required to fill out two additional Forms 57 for Air 
Force use plus the forms which the Air Force employs in full field 
investigations. 


Furthermore, my belief is that my entire santiuaoue — 
period in the Library of Congress, 21-1/2 months, should be considered 
by the Board as Probational and not simply the 13- “1/2 months at the end 
of this period called Probational by the Library and by the Air Force. 


Lastly, Mr. Dunton's letter states that "...Section 20 of the 
Veterans’ Preference Act specifically provides that nothing contained 
in the act is intended to apply to any position in or under the legislative 
branch of the Government..."". However, I have been informed that 
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the Government Printing Office, also under the legislative branch, 
does abide by the Veterans’ Preference Act of 1944. 


I wish to thank the Board for its review and consideration of 
my case. 


Sincerely yours, 
/s/ Leslie L. Barger 


Filed March 21, 1958 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 


November 29, 1956 


Mr. Leslie L. Barger 
304 Anacostia Road, S, E. 
Washington 19, D.C. 


Dear Mr. Barger: 


This is in reply to your letter of November 21, 1956 appealing 
from the decision of the Commission's Appeals Examining Office that 
your case is not within the purview of Section 14 of the Veterans’ Pref- 
erence Act because you were separated from a position in the legislative 
branch of the Government. The previous decision in your case has been 
carefully reviewed in the light of the information in your appeal. 


As you know, Section 14 of the Veterans' Preference Act gives 
certain preference-eligible employees the right to appeal to the Civil 
Service Commission from adverse agency actions such as removal on 
charges. However, Section 20 of the act specifically provides: "Nothing 
contained in this act is intended to apply to any position in or under the 
legislative or judicial branch of the Government...." 


Since all positions in the Library of Congress are in the legisla- 
tive branch of the Government, it is not possible to accept an appeal from 
you under the provisions of Section 14 of the Veterans' Preference Act 
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relative to your removal on November 11, 1955. Accordingly, the 
decision of the Appeals Examining Office in your case is hereby 
affirmed. 

If, as stated in your letter, the division in which you were em- 
ployed receives its funds from the Department of the Air Force, this 
would not serve to bring your case within the purview of Section 14. 

The position to which a person is officially appointed and the agency by 
whom a person is officially employed are controlling, and the transfer 
of funds between agencies does not affect a person's official employment 
status in such cases. 





For the Commissioners: 
Sincerely yours, 
John E. Blann 


John E. Blann, Chairman 
Board of Appeals and Review 


Filed April 1, 1958 


AFFIDAVIT 


City of Washington 


) 
) ss. 
) 


District of Columbia 


Robert M. Holmes, Jr., being first duly sworn on oath, deposes 
and says: | 

That he is now and at all times since January 20, 1958, has been 
the duly appointed, qualified and acting Director of Personnel of the Li- 


brary of Congress located in the City of Washington, D. 2AC 





74 


That attached hereto is a copy of an undated bulletin entitled 
“Some Facts about Employment in the Library of Congress, " which 
to my personal knowledge was in existence on February 3, 1954 and 
remained unchanged until after November 11, 1955; 

That copies of such bulletins were maintained in the Employ- 
ment Office of the Library of Congress, were freely distributed to 
inquirers throughout the United States, and were readily available to 
all Library employees (and prospective employees) interested in 


general information pertaining to their employment status. 


/s/ Robert M. Holmes, Jr. 


ROBERT M. HOLMES, JR. — 


Filed April 1, 1958 
SOME FACTS ABOUT EMPLOYMENT 
IN THE LIBRARY OF CONGRESS 


General Information. The Library of Congress is the principal 
library of the United States Government. It serves not only the Con- 
gress, for whose service it was established in 1800, but all agencies 
of the Government. It also serves scholars and the public by making 
books and other materials available in the buildings and, in a limited 
measure, by interlibrary loan. Its published work in cataloging and 
bibliography is useful to other libraries and to many who do not use 
its collections. 


The Library of Congress is part of the Legislative Branch of 
the Government, and authority to appoint members of the staff is vested 
in the Librarian of Congress, subject to the proviso that such appointments 





shall be made "solely with reference to their fitness for their particular 
duties". This means that the Library's staff members are not under 
the Civil Service recruiting and status systems, but the Library has 

its own standards in these matters. | 


Positions in the Library of Congress are subject ie the position 
classification, pay, leave, and retirement systems of the Government. 
Veterans' preference legislation is not applicable, but its — is duly 
recognized in personnel practices. 


Application for Employment. Applicants should =n Standard 
Form 57 (available in first or second class post offices) to the Employ- 
ment Office, Personnel Division, Main Building, Room G-124. 


Vacancies are listed weekly in the "List of Vacancies" which 
is posted outside the Employment Office and distributed throughout the 
Library. This list is sent to library schools, libraries, and educational 
institutions and is published in the weekly Library of Seneress Information 
Bulletin. | 


Interviews are conducted Monday through Friday. Except in 
unusual instances, a personal interview is required prior to appointment. 
Interviews are arranged through the Employment Office and applicants 
are urged not to make special trips to Washington unless they are 
specifically requested to do so. 


Appointments. Three types of appointments are a 
Probational appointments, requiring satisfactory com- 
pletion of a probationary period--usually one year--be- 
fore employees are confirmed as permanent in the Library 
service. 

Temporary appointments, to positions established for a 

period of one year or less. 

Indefinite appointments, to positions established for a 

period of more than one year, but which are not expected 

to continue permanently, and to positions vacated by em- 

ployees who hold reemployment rights to these positions. 
| 


Hours of Work. The Library observes a 5-day, 40-hour week. 
Hours of work are from 8:30 a.m. to 5:15 p.m., Monday through Fri- 
day, except for cases where the needs of the Library require a different 
work schedule, as, for example, in the case of certain reference assist- 
ants, guards, and deck attendants. 
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Leave. A graduated system of annual leave based upon length 
of Federal Government service, civilian and military, provides that 
appointees, after continuous employment for 90 days, earn 13 days of 
annual leave each year; employees with 3 to 15 years of service earn 
20 days; employees with more than 15 years of service earn 26 days. 
Sick leave is earned at the rate of 13 days each year. 


Qualifying for Positions. Appointments are made on the basis 
of education, experience, and general fitness for the duties of the 
position. Applicants for clerk-stenographer and clerk-typist positions 
are required to pass tests which are administered at the Library. In 
some instances, language examinations may be required. 


Citizenship. With few exceptions, appointments at the Library 
require U.S. Citizenship. 


Types of Positions. Positions come within the following general 
categories: 


Professional librarian positions begin at grade GS-5 and gener- 
ally require (1) an academic degree from a college or university of 
recognized standing; (2) a degree in library science from an accredited 
library school; and (3) a working knowledge of two or more modern 
foreign languages. In some instances, responsible experience ina 
large reference or research library or unusual language competence 
may be substituted for a degree in library science. 


ject ialization. From time to time, the Library em- 
ploys subject specialists for processing and reference activities. 
Opportunities exist for persons majoring in the physical sciences and 
engineering who aiso have training or experience in abstracting 
materials in English and in foreign languages. A limited number of 
opportunities exist for applicants with a background in the social sciences 
or law. 


Sub-professional Librarian Positions. There are opportunities 
for library assistants with an academic degree, some knowledge of 


foreign languages and, in many instances, the ability to type. Prefer- 
ence is given to applicants with previous library experience. Typical 
positions in this category are: 


Accessioner (GS-4). Identifies, examines, and records 
receipt of materials in various languages as they are 
acquired by the Library. 
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Searcher (GS-4-5). Locates, inspects, identifies, or 
verifies materials by using card catalogs, indexes, 
lists, and bibliographies for cataloging, bibliograph- 
ical, or reference purposes. 

Shelflister (GS-4-5). Assigns author notations and 
sub-classification numbers governing shelf location 
of materials added to the collections. 

Filer (GS-4). Following Library of Congress rules, 
maintains the Library card catalogs by filing catalog 
cards representing many types of materials is al 
and in foreign languages. 


There are also opportunities for library siatnlant at grade GS-3, 
requiring some college training, some knowledge of ii i languages, 
and typing ability. 


Secretaries, Stenographers, Typists. There is : continuing de- 


mand for stenographers and typists, with vacancies occurring most 
frequently at grade GS-3. Applicants should be high school graduates 
and must have the ability to type at the rate of 40 words per minute; 
stenographers must be able to transcribe dictation at the rate of 80. 
words per minutefor most entrance positions. ! 


For secretarial positions beginning at grade ~ college train- 
ing or secretarial experience is required. In some instances, a knowl- 
edge of a particular foreign language may be required. 


Clerks. Opportunities for general clerical work that does not 
involve the ability to type are so limited that little i can 
be offered. | 


Miscellaneous. There are opportunities for high — an 
ates in positions as messengers (GS-1), deck attendants (GS-2), and 
mail or supply clerks (GS-2 and GS-3). Much of this work involves 
physical labor for which men are best suited. | 


Translators. The Library rarely engages translators. Some 
degree of language competence is required in all professional librarian 
positions, as well as in many other types of work. Occasionally, a 
translator of an unsual language or dialect may be appointed for a partic- 
ular project. : 

Part-time Positions. Opportunities for part-time work, that is, 
less than a 40-hour week, are very limited. 
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Placement from Other Government Agencies. Applicants serving 
in other Government agencies resign rather than transfer from their po- 
sitions to accept employment at the Library. When there is no break 
in service, accrued annual and sick leave and retirement benefits are 


carried over. 


rtunities for Advancement. Library employees are encour- 
aged to apply for promotions for which they are qualified. The policy of 
announcing vacancies assures consideration of such applications. 
Table. Entrance: salaries are listed below. Periodic 
increases are made automatically where performance is satisfactory. 


General Schedule 


GS-9 $5440 
GS-10 9915 
GS-11 6390 
GS-12 7570 
GS-13 8990 
GS-14 10320 
GS-15 11610 


Personnel Division 
Administrative Department 
The Library of Congress 


Washington 25, D.C. 


Filed April 17, 1958 


ORDER 


This cause having been heard on plaintiff's and defendant's 


motions for summary judgment, and the Court having considered all 
of the record, the pleadings, affidavits, exhibits and memoranda of 
points and authorities filed herein and there having been a full and 
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complete hearing and the Court having found that there is no genuine 
issue as to any material fact and that the defendant is entitled to judg- 
ment as a matter of law, it is now, therefore, by the Court this 17th 


day of April, 1958, 





ORDERED that the plaintiff's motion for summary judgment be, 
and the same hereby is, denied; and it is - 

FURTHER ORDERED that the defendant's motion for summary 
judgment be, and the same hereby is, granted, and that the complaint 
be, and the same hereby is, dismissed with costs to the defendant. 


/s/ E. M. Curran 
JUDGE 


ae * * +3 
Filed June9, 1958 
NOTICE OF APPEAL | 
Notice is hereby given this day of June, 1958, that 
plaintiff Leslie L. Barger | 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 17th day 
of April, 1958 in favor of L. Quincy Mumford against said Leslie L. 


Barger 


/s/ Leslie Barger : 


* * 





BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
! Fnited States Court of Apzeala 
For the 


District of Chie bi Armas 


FLED pec 1 1958 


NO. 14, 653 


CLERE 
LESLIE L. BARGER, Appellant, 
Vv. 


L. QUINCY MUMFORD, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Joseph A. Fanelli, 
Joseph H. Freehill 


1701 K Street, N. W. 
Washington 6, D.C. 


ATTORNEYS FOR APPELLANT 








No. 14, 653 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


1. Whether appellant's position in the Armed Services Technical 
Information Agency (ASTIA) Reference Center, also own as the Tech- 
nical Information Division of the Library of Congress, was, within the 
meaning of the Veterans Preference Act a "position in or inder the 
Legislative Branch of the Government," so as to deprive appellant upon 
his discharge of the procedural protections afforded veterans by that Act. 

2. The only reason stated for appellant's discharge in the writ- 
ten notice of discharge given to him was alleged falsification on his ap- 
plication for employment, Standard Form 57. In the Court below, appel- 
lant represented, and appellee denied, that the reason given for appellant's 
discharge did not represent appellee's honest judgment on appellee's 
responses to Standard Form 57, but that appellant was in fact discharged 
because of unfavorable security information. The Court below, believing 
this factual issue to be irrelevant, denied appellant the effective aid of 
the discovery process in making out his case on it, and, thereafter, fore- 
closed a trial on the issue by granting appellee a summary judgment dis- 


missing appellant's complaint. In this context the second question is 





presented: Is the disputed question of fact - whether the ground given 








(ii) 


for discharge represented appellee's honest judgment on that ground - 





a legally relevant issue upon which appellant is entitled to the aid of 


the discovery process and a trial. 


| 
} 
| 
) 
) 





APPELLANT'S STATEMENT OF QUESTIONS PRESENTED a 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. APPELLANT'S MOTION FOR SUMMARY JUDG- 
MENT SHOULD HAVE BEEN GRANTED ON ' THE 
GROUND THAT HE WAS ENTITLED IN HIS DIS- 
CHARGE TO THE PROCEDURAL SAFEGUARDS 
OF THE VETERANS PREFERENCE ACT 


IN THE PROCEEDINGS BELOW APPELLANT 

WAS DEPRIVED OF THE EFFECTIVE AD OF 
THE DISCOVERY PROCESS AND THE TRIAL TO 
WHICH HE WAS ENTITLED ON THE DISPUTED 
FACTUAL ISSUE WHETHER APPELLEE'S 
DETERMINATION OF THE CHARGE OF FALSI- 
FICATION WAS APPELLEE'S HONEST JUDGMENT 
ON THAT CHARGE 


CONCLUSION 





(iv) 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 653 


LESLIE L. BARGER, Appellant, 
V. 


L. QUINCY MUMFORD, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a summary judgment of the United 
States District Court for the District of Columbia which dismissed 
appellant's complaint for declaratory and injunctive relief. The 


jurisdiction of this Court is conferred by 28 U.S.C. Sec. 1291. 


Jurisdiction of the Court below was based on 28 U.S.C. Secs. 1331 


and 2201, and D.C. Code 11-306. 





STATEMENT OF THE CASE 


The District Court dismissed appellant's complaint upon - 
summary judgment. It found no genuine issue as to any material fact. 
(JA 78-79) The complaint (JA 1) charged wrongful discharge. 

Some facts before the District Court were uncontested, and 
some were in dispute. First we state the uncontested facts. 

Appellant is a veteran of service in the Armed Forces of the 
United States during World War II. Appellee is the Librarian of 
Congress. (JA 1) 

Appellant started to work for the Library of Congress on Feb- 
ruary 3, 1954. In that connection, he executed and filed a Standard 
Form 57, Application for Federal Employment, dated February 25, 
1954. On the form, he listed twelve earlier jobs held. With respect 
to one of the jobs, that of house officer at the Taft Hotel in New York 
City for three months in 1945, appellant omitted to state his discharge, 
but did set forth in detail the fact of his employment at the hotel, the 
dates of the employment, the nature of his duties, and the name of his 
supervisor. (JA 1; 3-4; 9-10) 

Appellee learned of the discharge omission on the Form 57 on 
or about December 20, 1954. The very next day, appellant was inter- 
viewed about the matter by a member of the Library staff. But nothing 


further happened. (JA 1; 14; 17; 45; 46) 
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Appellant, at first employed elsewhere in the Library, was 
assigned to work as a proofreader in the Technical Information Division 
of the Library on September 27, 1954. (JA 1-2; 8) This division, 
financed entirely by funds from the Air Force, was operated by the 
Library under contract with ASTIA (Armed Services Technical Infor- 
mation Agency), an agency established by the Secretary of Defense to 
integrate information activities of all the Departments of the Depart- 
ment of Defense. ASTIA is managed by the Air Force in behalf of all 
three Armed Services. The performance of the contract between the 
Library and ASTIA for the operation of the Technical Info rmation 
Division was carried out with continuing consultation between officers 
of the Library and ASTIA to ensure compliance with the terms of the 
contract. (JA 2; 8; 20-21) The Division was called the ASTIA Refer- 
ence Center by the Library (JA 58) and by the Air Force (JA 60); and 
like the office of ASTIA at Dayton (unconnected with the Library) the 
Division was considered by the Library to be a "central office" of 
ASTIA. (JA 58). In accordance with a long-scheduled plan to consoli- 
date ASTIA's central offices, which consisted of the one at Dayton and 
the Reference Center where appellant was employed, the Air Force 
assumed "direct control" of the Reference Center's functions, after 
appellant's period of service init. (JA 58; 61) This assumption of 


"direct control" by the Air Force was not considered to constitute a 


transfer of function from the Library to the Air Force. (JA 62) 








The work in the ASTIA Reference Center, or Technical 


Information Division, included the handling of materials classified as 
"Confidential" and "Secret."" (JA 14; 19) Appellant, at first, partici- 
pated in the handling of such classified material under Library of 
Congress final clearance for access to secret material granted on 
November 9, 1954. (JA 14; 19; 20) But on February 2, 1955, appel- 
lant's physical location in the Reference Center was changed; he was 
sequestered in another location; and thereafter he was not permitted 
to work on "Confidential" or "Secret" materials. (JA 14-15; 45-46) 

The appellee by his own regulation had established hearing pro- 
cedures, with safeguards for employee protection, for the determination 
of security cases. (JA 27; 46-47) Appellee admits that this regulation 
of his own is binding upon himself. (JA 47) 

Appellant's performance of his duties was satisfactory in all 
respects throughout the twenty-one months of his employment. (JA 2; 8) 

On October 11, 1955, appellant was given notice of his discharge 
effective November 11, 1955, and advised: ‘You are not entitled to 
appeal from this action. '"' (JA 2; 8) The only reason stated in the notice 
for the discharge was in its entirety: "This action is based upon your 
withholding information from the Standard Form 57, Application for 


Federal Employment, and making a false statement therein. "" (JA 2; 


8) The discharge reason stated in the notice had reference to the Taft 
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Hotel item, the details of which had been known to the Library for 
eight months. (JA 3-4; 9; 14; 45) During the eight months delay, a 
Personnel Director had resigned, and another had been appointed; and, 
also, there had been summer vacation leaves. However, appellee ad- 
mitted that the change in Personnel Directors and the summer leaves 
do not "fully’’ explain the eight months delay. Appellee refused a full 
explanation on a claim of prohibition and privilege concerned with dis- 
closure of the contents of investigative files. (JA 14; 19; 39-40) 

In accordance with the notice, appellee’ was discharged on 
November 11, 1955. The notice was the only “hearing” or procedural 
safeguard he got. Otherwise he got no statement of the charges against 
him; no opportunity to answer charges personally or in writing; no op- 


portunity to submit affidavits; no hearing; no review of his case by ap- 


pellee or some official designated by him before final, adverse decision; 


and no written statement of appellee's decision. (JA 2; 8) ‘Appellee re- 
fused to accord appellant any of these procedural protections. (JA 5; 10) 
Before filing this case, appelle demanded reinstatement and 
sought redress as follows. He applied (January 1956) to the United 
States Civil Service Commission for "clearance of the canes, "a pro- 
cedure which had been explained to him as applicable in his case. The 
Commission turned him down (February 1956) on the ground that clear- 


ance could not be considered because he had "not acquired an eligibility 





for reinstatement. '' He formally wrote appellee (March 1956) for 
specifications of the reasons for discharge, an opportunity to reply, 
and reconsideration on the basis of the reply. Appellee turned him 
down (March 1956). An appeal to the Civil Service Commission for the 
procedural protections of Section 14 of the Veterans Preference Act 
(October 1956) was rejected by the Appeals Examining Office (November 
1956). Appellant appealed (November 1956) from that rejection. But 
the rejection was confirmed by the Commission's Board of Appeals 
and Review (November 1956). From the time of the notice of discharge 
in the fall of 1955, and throughout 1956, and right up to the filing of 
this case in March 1957, appellant wrote about his case to all members 
of the Joint Congressional Committee of the Library of Congress, many 
of whom communicated with appellee concerning the case, and sought 
the assistance of other Senators and Representatives, various attorneys, 
veterans’ organizations, Congressional committees, and outstanding 
individuals, many of whom also contacted the Library concerning the 
case. At all times appellee was "constantly advised (if not beseiged) 
that appellant desired reinstatement." (JA 64-66; 6; 11) 

The foregoing facts were not disputed, being either admitted or 
uncontroverted in the District Court proceedings. We turn to the facts 
in dispute. Appellant alleged in his complaint and appellee denied that 


the Form £7 omission was an inadvertence. 





The main contested issue of fact was whether the discharge on 


the Form 57 ground represented appellee's honest judgment on that 
ground. (JA 2; 8) In this connection, appellant claimed on information 
obtained by others from appellee and appellee's subordinates that he 
was discharged on sueuathy grounds which appellant says are false; all 
of which appellee denied in effect for lack of "knowledge oa information 
sufficient to form a belief."" (JA 3; 9) , 

In aid of making out his case on the main contested issue of fact, 
appellant served interrogatories on appellee (JA 12-17), to most of 
which appellee objected on grounds of privilege and "prohibition". 

(JA 23) The Court below largely sustained appellee's obj ections. Thus, 
appellant was prevented from ascertaining by the discovery process 

(1) whether appellee personally ever told any member of Congress or 
anyone else that appellant's discharge involved a matter of security (In- 
terrogatories 1 and 2; JA 12; 33-34); (2) whether Stephen Gould, the 

_ Library Director of Personnel, or any other Library scatires ever, 
according to appellee's personal knowledge or from Library records, 
told appellant or anyone else that security considerations were involved 
in appellant's discharge (Interrogatories 3, 4, and 5; JA 12; 34); (3) 
whether any employee of the Air Force or other agency informed the 
Library of security questions with regard to appellant, and whether 

any such information played any part in influencing — to dismiss 


appellant (Interrogatories 7-9; JA 13; 35-36); (4) whether there has ever 








been any security information derogatory to appellant in the files of the 


Library, and if such information has been removed from those files 
(Interrogatories 10 and 11; JA 13, 36); (5) whether any such derogatory 
information was to appellee's knowledge contained in the files of any 
Government Agency (Interrogatory 12; JA 13, 37); (6) whether, prior 


to appellant's discharge, appellee discussed the question of appellant's 





discharge with his Personnel Director, Stephen Gould, and, if so, 
whether security considerations were involved in the discussion (Inter- 
rogatories 13 and 14; JA 14, 38); (7) whether Stephen Gould, the Library 
Personnel Director, told appellant that he could not remain in his posi- 
tion in the Technical Information Division (ASTIA Reference Center), 
but could be employed in a non-sensitive position in the Library 
(Interrogatory 17; JA 14, 38); (8) whether appellant's removal from 

his first location in the Technical Information Division (ASTIA Refer- 
ence Center) was because of a question of security status, and whether 
the new location in which appellant was sequestered was established 
for doubtful security cases (Interrogatories 22 and 23; JA 15, 40); 

(9) whether the Library had sought security clearance from the Air 
Force for appellant, whether such clearance had been denied, and 
whether the Library was informed of an Air Force investigation of 


appellant's security status (Interrogatories 25-27; JA 15, 42-43); 


(10) what was the relationship of Colonel John C. Goode to the 





9 


Technical Information Division (ASTIA Reference Center), and by what 
governmental agency was he employed (Interrogatories 31 and 32; JA 
16, 43); and (11) whether at the time appellant was transferred into the 
Technical Information Division he was required to fill out a form for 
security clearance by the Air Force or other military department 
(Interrogatory 33; JA 16, 43-44). ; 

The Court below (Holtzoff, J.) expressed some views in sus- 
taining appellee's objections to appellant's interrogatories. The 
Court did not think it proper to ask appellee what he said to anyone 
concerning appellant's case; nor to ask appellee what seen else did 
or said with regard to appellant's case even if within appellee's personal 
knowledge or official records. (JA 34) The Court thought that dis- 
closure of the naked fact of the existence of security fitnpbiadfon with- 
out disclosure of content was itself privileged. (JA 36) The Court did 
"not see that these interrogatories have anything to do with the issues 


of the case." (JA 35; 37); and felt it sufficient that appellant had had an 


opportunity to file an answer to the Form 57 item (JA 38), which was 


not the case in fact. 

Appellee, without objection, did answer appellant's Interrogatory 
6. That interrogatory was: "Were security considerations involved in 
any way in the dismissal of plaintiff? If so, state the details. s TO 
which appellee responded: "Security considerations were not the basis 


of my decision to direct plaintiff's dismissal." (JA 13, 19) 
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With the record in the foregoing state, appellee moved for 
summary judgment on the assertion of there being no genuine issue as 
to any material fact. (JA 48) Appellant moved for summary judgment 
on the sole issue of the applicability of the Veterans Preference Act 
safeguards to appellant's discharge; otherwise appellant opposed sum- 
mary judgment and urged a trial on the disputed factual issue whether 
appellee's determination on the Form 57 omission was his honest judg- 
ment on that issue. (JA 63; and Plaintiff's Points and Authorities In 
Opposition to Defendant's Motion for Summary Judgment, filed in the 
District Court, pp. 1-3) The Court (Curran, J.) recited "there having 
been a full and complete hearing, '' found ''no genuine issue as to any 
material fact, "* and, without opinion, dismissed appellant's complaint 


upon appellee's motion for summary judgment. (JA 78-79) 


STATUTE INVOLVED 
The Veterans Preference Act, 5 U.S,C. Sec. 851 ff, 58 Stat. 


387 ff. , as amended, provides in part: 


Sec. 851. Persons entitled to federal employment 


preferences. 


In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Govern- 
ment, permanent or temporary, and in either (a) the 
classified civil service; (b) the unclassified civil service; 
(c) any temporary or emergency establishment, agency, 
bureau, administration, project, and department created 
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| 


by Acts of Congress or Presidential Executive order; 
and (d) the civil service of the District of Columbia, 
preference shall be given to. . . (4) those ex-servicemen 
and women who have served on active duty in any branch 
of the armed forces of the United States, during any war, 

. and have been separated therefrom under honorable 
conditions. 


* * * * 


Sec. 863. Discharge, suspension, etc. , only for 
cause; reason in writing; advance notice, personal 


appearance; findings and recommendations. 
No permanent or indefinite preference eligible. . . 

in any eStablishment, agency, bureau, administration, 
project, or department, hereinbefore referred to shall 
be discharged . . . except for such cause as will pro- 
mote the efficiency of the service and for reasons given 
in writing, and the person whose discharge. . . is 
sought shall have at least thirty days' advance notice. 

. Stating any and all reasons, specifically and in de- 
tail, for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answer- 
ing the same personally and in writing, and for furnish- 
ing affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission from 
an adverse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 
adverse decision; Provided, That such preference eligible 
shall have the right to make a personal appearance, or an 
appearance through a designated representative, in accord- 
ance with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; after investigation 
and consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and recom- 
mendations to the proper administrative officer and shall 
send copies of the same to the appellant or to his designated 
representative, and it shall be mandatory for such adminis- 
trative officer to take such corrective action as the Com- 
mission finally recommends. 


* * * 
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Sec. 869. Positions exempt from chapter. 
Nothing contained in this chapter is intended to apply 

to any position in or under the legislative or judicial branch 

of the Government or to any position or appointment which 

by the Congress is required to be confirmed by, or made 

with, the advice and consent of the United States Senate. 

STATEMENT OF POINTS 

The Court below erred: 

1. In failing to grant appellant's motion for summary judgment 
on the ground that in discharge from his position appellant was entitled 
to the procedural protections of the Veterans Preference Act. 

2. In granting appellee's motion for summary judgment, thus 
depriving appellant of a trial on the contested factual issue whether 
appellee's determination to discharge appellant represented appellee's 
honest judgment on the ground determined. 

3. In sustaining objections to each and all of appellant's inter- 
rogatories, numbered 1 through 5, 7 through 14, 17, 19, 22, 23, 25 
through 27, and 31 through 33. We claim error as to each of these 


interrogatories, and comprehensive error as to all of them. 


SUMMARY OF ARGUMENT 
I. 
Appellant, a war veteran, was discharged by appellee, the 


Librarian of Congress, without regard to the procedural safeguards 
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provided by the Veterans Preference Act. This is admitted. 
Admittedly, too, the protection of the Veterans Preference Act ex- 
tends to appellant unless his position was, within the meaning of Sec- 
tion 20 of that Act, "in or under the legislative... branch. " Tf 
appellant's position is considered to have been like any position in the 
Library of Congress, which in fact it was not, it was, nevertheless 
not excluded by Section 20. The legislative history diovls the intention 
of Congress to take the lead in an all-embracing measure for the pro- 
tection of veterans in repayment of a debt of gratitude. The provisions 
of the Act, itself, show a wide liberality in the definitions of both the 
beneficiaries protected, and the protections afforded. Contrariwise, 
exclusions are narrowly and carefully phrased. Certainly, Congress 
intended to exclude staff employees of a Congressman or Senator. They 
come in with the boss and go out with the boss. Other employees with 
a like personal and political relationship are excluded. But the Library 
of Congress employee positions involve no such relationship and are 
therefore protected by the broad reach of the Veterans iralerence Act. 
Cf. United States v. Bramblett, 348 U.S. 503. : 

In any event, appellant's particular position was in fact under, 
if not in, the Armed Services Technical Information Agency (ASTIA). 
Appellant worked in a central office of that Agency, financed by that 


Agency, and controlled by that Agency. That Agency is, indubitably 
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in the executive branch. So appellant's position was in fact "under" the 
executive branch, and not the legislative branch. Appellant was tech- 
nically on the Library's payroll; but that technicality cannot serve to 
evade the strong, protective policy of the Veterans Preference Act. 

Since appellant was fired without the Veterans Preference Act protections 
to which he was entitled, the Court should reverse with instructions to 


enter summary judgment of reinstatement in appellant's favor. 


II. 
Appellant was discharged on the ground of falsification of his 


application form. Appellant charged that appellee's finding of falsi- 


fication was not based on appellast's honest appraisal of that ground, 


and that he was in fact fired for security reasons. This appellee 

denied. The factual issue thus raised was a legally relevant one under 
the pertinent authorities, and in the light of the concepts which permit 
administrative decisions under judicial review to ensure honest decisions 
made in good faith on the relevant evidence. The evidence below on that 
issue was in conflict. Appellant was denied the aid of interrogatories in 
making out his side; and the trial Court foreclosed a trial on this material 
and contested issue of fact by granting appellee's motion for summary 
judgment of dismissal. If this Court disagrees with us on the Veterans 


Preference Act issue (Point I), it should reverse with instructions to 
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grant appellant's unanswered interrogatories, and allow a trial on 
whether appellee's finding of falsification was the result of his honest 


judgment on that question. | 


ARGU MENT 


L. 


APPELLANT'S MOTION FOR SUMMARY JUDGMENT 
SHOULD HAVE BEEN GRANTED ON THE GROUND THAT 
HE WAS ENTITLED IN HIS DISCHARGE TO THE PRO- 
CEDURAL SAFEGUARDS OF THE VETERANS PREFERENCE 
ACT. 





1. Introductory. - Appellant is an honorably aS veteran 
of World War II. Appellee discharged appellant without regard to the 
procedural safeguards of the Veterans Preference Act. So much is ad- 
mitted. (JA 1-2; 8) Both sides in the Court below aereed that as to the 
issue of whether appellant in his discharge was entitled to the safeguards 
of the Veterans Preference Act there was no genuine issue as to any 


material fact. (JA 48; 63) And the Court granted summary judgment, 


but in favor of appellee. (JA 78-79) 


The dispositive issue here is whether appellant's position was 
1/ 


within the coverage of the Veterans Preference Act. — Appellee has 


1/ In moving for summary judgment, appellee, inter alia, urged laches. 
This contention, if valid, would have foreclosed consideration of the 
issue discussed in the text. The decision of the Court which granted 
appellee summary judgment was without opinion. (JA 78-79) But 
that the decision was on the ground of laches is not credible. 

Continued on next page. 
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heretofore treated this question as if it were the same question as 
whether the Library of Congress (i.e., all positions in it) is within 

the coverage of the Veterans Preference Act. Tne two questions are 
by no means the same for the Veterans Preference Act goes by position 
and not by agency. Nevertheless, we first take the question as appellee 
prefers to put it. On that basis, while no court has passed on the point 
in any reported case, and admitting the point to be doubtful either way, 


we urge that coverage of the Library of Congress is more consonant with 


1/ Continued. 


Appeliee’s thought was that the interval between appellant's dis- 
charge on November 11, 1955, and the filing of the case on March 

6, 1957, was too long. But that overlooks appellant's many efforts 

in the interval to obtain redress from appellee, from the Civil Serv- 
ice Commission, and through members of Congress, and others. 

See p. 5, supra. In any event, laches is a matter of "reasonable 
diligence'' to be decided upon the facts of each particular case (Nor- 
ris v. United States, 257 U.S. 77, 81 (1921); Gadsden v. United States, 
78 F. Supp. 126, 128 (C. Cls. 1948)), an issue not ordinarily approp- 
riate for disposition on summary judgment (Cf. Gadsden v. United 
States, supra) and, at a minimum, plainly inappropriate for disposi- 
tion on summary judgment against appellant here. Seep. 5, supra. 





In the same connection, appellee urged below that appellant could 

not be reinstated to his position by appellee, even if appellant were 
otherwise entitled to reinstatement, because appellee, since the 
institution of this law-suit, has abolished appellant's particular 
position, and indeed the whole division in which appellant had been 
employed. But a Court of conscience is not so powerless. Appellant 
was a proofreader. (JA 52) If appellant is, as we urge, entitled to 
reinstatement, he can, within his prayer (JA 7) "for such other and 
further relief as . . . seems appropriate," be given any proofreader's 
job of like rank and responsibility. , 
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the intent of Congress in enactment of the Veterans Preference Act 
than is the Library's exemption. If so, the Library of Congress is 
covered; for what is dispositive here is the intent of Congress read in 
the light of the Congressional objectives sought in the Veterans Prefer- 
ence Act; and not whether in other statutes passed for other purposes 
the Congress has or has not treated the Library of Congress like other 
agencies of Government such as the Air Force, for example. 
Second, we urge, that, whether or not the Libary of Congress 
in all its positions is covered by the Veterans Preference Act, appel- 
lant's particular position as a position more under the Air Force than 
under the legislative branch of Government was rather clearly so covered. 
2. The Library of Congress is covered by the Vetere Prefer- 
ence Act. - The general coverage of the Act extends to “civilian positions 
in all establishments, agencies, bureaus, administrations, projects, and 
departments of the Government, permanent or temporary, and in either 
(a) the classified civil service; (b) the unclassified sivtiservicgs (c) any 
temporary or emergency establishment, agency, es administration, 
project and department created by Acts of Congress or Presidential 
Executive order; and (d) the civil service of the District of Columbia." 
Sec. 2 of the Act, 5 U.S.C. Sec. 851, 58 Stat. 387. Covering language 
could scarcely be more inclusive; and appellee does not contest the fact 


that this language covers the Library. 
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Appellee’s reliance is upon Section 20 of the Act which provides 
in part that: "Nothing contained in this Act is intended to apply to any 
position in or under the legislative or judicial branch of the Government 
or to any position or appointment which by the Congress is required to 
be confirmed by, or made with, the advice and consent of the United 
States Senate. . ."* There was no Congressional debate on the addition | 
of this language to the Act. 2/ However, there are in the legislative 
history and on the very face of the Act evidences of the objectives and | 
intent of Congress sufficient to indicate an intended coverage broad 
enough to include the Library and not exempt it. 

The House Committee on Civil Service summarized the background 
of the Veterans Preference bill: 


It has been the policy of the United States Government 
since the beginning of the Republic to extend certain benefits 
to those who have risked their lives in the armed services 
during wartime... Thesestatutes have usually been in 
broad, general terms. . . 


2/ Section 20 of the Veterans Preference bill as originally introduced 

"exempted only appointments requiring Senate confirmation. The 
exemption of positions "in or under the legislative or judicial branch 
of the Government" was added to Section 20 by the Senate Committee 
on Civil Service which reported the bill. In making this amendment, 
the Committee's sole comment was that it "would make clear the 
Act is intended to apply only to positions in or under the executive 
branch of the Government." Senate Rept. 907 on HR 4115, 78th 
Cong. , 2nd Sess., p. 4. This comment does not advance our in- 
quiry for it is just the converse way of saying that the Act does not 
apply to positions in or under the legislative or judicial branch. No 
other comment on the language in question has been found in the 
whole of the legislative history. 
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The Committee observed that private employers had been encouraged 
by the Selective Service Act and in other ways to give reemployment 

to veterans returning from World War II; and took note of the Presi- 
dent's official recommendation with respect to the bill that the Federal 
Government "should take the lead" in “assuring” special sonatdavation 
for returning veterans because "Surely, a grateful nation will want to 
express its gratitude in deeds as in words." So the Committee, wel- 
coming and heeding the joint, unqualified endorsement of the bill by the 
three major veterans organizations, recommended pandake on the find- 
ing "that the Federal Government should set the pace." House Rept. 


1289 on H. R. 4115, 78th Cong. 2nd Sess. 


Representative Starnes, author of the bill, explained to his col- 


leagues in the House that "we are laying down a broad, general policy 
. . in providing preference for veterans in government”; and it was 
explicitly understood that the bill was "an all-embracing measure. : 
90 Cong. Rec. 3502-3503. : 
And on its face, the Veterans Preference Act carefully aims at 
being "broad" and "all-embracing” in all of its various aspects. The 
preferences provided apply to appointments, reinstatements, reemploy- 
ments, retentions, examination and experience credits, waiver of 
physical and educational requirements, certifications, register rank- 


ings, reductions in force, discharges, suspensions, separations, and 
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furloughs. (Sec. 2-5, 7, 8, 12, 14, and 15) The comprehensive 
language of its general coverage (Sec. 2) has already been noted. In 
precise definition of the beneficiaries of the preferences provided by 

the Act, the Congress went far beyond the male war veteran. The Act 
gives preference (Sec. 2) to: ex-servicemen and women disabled in 

line of duty whether or not war-veterans; the wives of such disabled 
veterans; the widows of war veterans; war-veterans, male and female; 
certain mothers of such war-veterans killed in line of duty; and veterans, 
both male and female, of peacetime service since World War II. And all 
of these beneficiaries were expressly relieved of the restrictions, other- 
wise generally applicable in the civil service, pertaining to employment 
of two or more members of one family, and the apportionment of positions 
among the States. (Sec. 6) 

But Congress was niggardly in allowing exemptions from the Act's 
broad provisions. Observe that the exemption in Section 20 for positions 
requiring Senate confirmation is specifically made inapplicable to post- 
masters. Unlike other appointees confirmed by the Senate, postmasters 
do not deal importantly with policy. And observe further that the exemp- 
tions for appointees who do deal importantly with policy are severely 
limited to those who are confirmed by the Senate, for the well-known 
“Schedule A’’ appointments do not escape the grasp of the Veterans 


Preference Act. 
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So the Congress itself has itself indicated a liberal interpretation 
of benefits conferred, and beneficiaries covered (Cf. Flanagan v. Young, 
97 App. D.C. 119, 228 F. (2) 466) but a very restrictive — to the 
exemptions from coverage permitted. Congress, in Section 20, did 
exempt something more than Senate-confirmed appointments, but no 
more than makes sense in the light of its all-embracing effort to give 
special consideration to those felt to be owed a debt of sie uini. Cr. 
United States v. Bramblett, 348 U.S. 503. The personal relationships 
between a Congressman (Senator or Representative) and his staff and 
between a judge and his staff are whialy known and understood. Such a 
staff employee goes when the boss goes or when he ceases to satisfy 
him; and the Congress thought should go. Strictly aici ee this is 
the central thrust of the exemption in question. How far that thrust 
carries beyond a Congressman or judge and his staff we need not de- 
termine. It suffices here that the Library of Congress is plainly not 
within it. The Library's employees do not deal with policy, are not 
political, and are not personal to anyone. For the purposes and ob- 
jectives of this Act, the veterans at the Library are not significantly 
different from veterans at, say, the Department of Justice. Hence, 
appellant's motion for summary judgment should have been granted on 
the ground of Veterans Preference Act coverage of Library of Congress 


positions. 
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3. Whether or not the Library of Congress is covered by the 
Veterans Preference Act, appellant's particular position was clearly 


so covered. - Appellant was discharged from a position as proofreader 
in the Technical Information Division. That division was a central of- 
fice of the Armed Services Technical Information Agency (generally 
known as ASTIA), performed ASTIA's functions in serving as the Ref- 
erence Center of that Agency, was known as the ASTIA Reference Center, 
was financed entirely by ASTIA's funds, and was controlled by ASTIA 
through contractual arrangements binding on the Library. See pp. 2-3, 
supra. Appellant's position, if not indeed "in" ASTIA, was on these un- 
contested facts "under" ASTIA. ASTIA, an agency established by the 
Secretary of Defense to integrate the information activities of the three 
armed services, is, beyond any doubt, in the executive branch and not 
"in or under the legislative branch." Appellant's position being under 
ASTIA was under the executive branch and therefore not exempted. 
Technically, appellant was on the Library payroll (financed here 
by ASTIA). But realities do not go by payroll designations, and that 
technicality does not serve to obscure the substance of appellant's 
position under ASTIA. Appellant's position was within the protection 
of the Veterans Preference Act, or a wide road of simple payroll 
change has been opened for the bureaucratic evasion of Congressional 


provisions of many kinds for government employees. 
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The Court below should have granted appellant's motion for 
summary judgment because appellant's particular position was within 


the protection of the Veterans Preference Act. 


TL, | 

IN THE PROCEEDINGS BELOW APPELLANT WAS 

DEPRIVED OF THE EFFECTIVE AID OF THE DISCOVERY 

PROCESS AND THE TRIAL TO WHICH HE WAS ENTITLED 

ON THE DISPUTED FACTUAL ISSUE WHETHER APPELLEE'S 

DETERMINATION OF THE CHARGE OF FALSIFICATION 

WAS APPELLEE'S HONEST JUDGMENT ON THAT CHARGE. 

In Point I we were concerned with the procedures by which ap- 
pellee determined that appellant had falsified his application form. 
But the point now made pertains, not to the fact of the complete absence 
of any procedures to ensure a correct determination, but to whether 
appellee's determination of falsification was his honest judgment on 
the merits of the question of falsification as against inadvertent error. 

Courts may not review the merits of administrative decisions. 
But the whole integrity of the administrative process rests upon the 
assumption of administrative judgments honestly made in good faith 
upon the evidence. So it is that Courts do, and must, review adminis - 
trative decisions claimed to have been made arbitrarily, capriciously, 
or in bad faith. The review is to ensure the making of administrative 


decisions by the exercise of honest judgment on the evidence relevant 


to the determination stated. To permit decision on one ground, by 
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silent consideration of secret evidence on another, would quickly 
vitiate the administrative process upon which acceptable and effective 
government depends. So much is obvious and well-settled; but it bears 
repeating in this context. 

In dealing with its citizens, Government "must turn square 
corners."’ And this is true of a federal official deciding whether to 
discharge an employee. Entirely apart from the procedures utilized, 
a federal employee is legally entitled to the discharging official's 
honest exercise of judgment on the charge for which he is discharged. 
See Watson v. Pace, 101 F. Supp. 477, 478, aff'd on opinion below, 

92 App. D.C. 397, 201 F(2) 713 (1951); Gadsden v. United States, 78 
F. Supp. 126, 127, 128 (C. Cls. 1948); Knotts v. United States, 121 
F. Supp. 630 (C. Cis. 1954). 

Appellant says he did not get appellee's honest judgment on the 
falsification charge. Appellee says he did. (JA 2; 8) This makes an 
issue of fact on a relevant legal issue upon which appellant was entitled 
to the reasonable use of the discovery process. Claiming that appellee's 
decision was in fact based on security considerations, appellant first 
sought logically and reasonably to establish the presence of adverse 
security information. His interrogatories numbered 7-12, 22, and 23 
were all directed to that end. The trial Court, not believing the issue 


relevant, denied them all. By his interrogatories 13, 14, and 17, 


25 


appellant sought logically and reasonably to ascertain whether security 
considerations entered into the discussions leading to his discharge. 
These, too, were denied. Finally, at the very heart of the question of 
honest judgment, appellant sought by his interrogatories 1 through 5 to 
show that appellant s decision was admitted to be based on security con- 
siderations in discussions with others than appellant. And these were 
denied. See pp. 7-8, supra. Since the issue pursued was legally rele- 
vant, and since the interrogatories were logical and reanonahid, the 
denials constituted reversible errors. | 

Despite the trial Court's errors in denying appellant's interroga- 
tories, the evidence below strongly contradicted appellee s claim of 
the exercise of an honest judgment on the falsification slaw First, 
there was the fact that appellant, who did not fire appell $s for falsi- 
fication when he first learned of appellant's error on the application 
form, fired him eight months later after appellant had moive his worth 
by satisfactory service. (JA 2; 3-4; 8; 9; 14; 45-46) The significance 
of this is heightened by the fact that admitted error on the application 
form was determined to be falsification: rather than inadvertence by 
merely looking at the form. This is a process that faked no time at 
all; and it is not a method usually chosen by those interested in good 


faith to distinguish honestly between inadvertence and falsification. 
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The decision to fire came after appellant's entry into classified 
work, and after his sequestration from such work. (JA 14-15; 19; 20; 
45-46) But appeliee avoided stating whether security considerations 
were involved in any way in the dismissal of appellant. (JA 13, 19) 

This much was more than enough to make a genuine issue of 
fact on the question of the honest exercise of judgment in firing appell$e- 
for falsification. By granting appellee's motion for summary judgment, 
the District Court deprived appellee of the trial on this issue to which 
he was rightfully entitled. 

Appellant was not required to show that a judgment of falsification, 
not honestly made, prejudiced him. Yet the prejudice is heavy - the 
stigma of an official decision that finds him to be a liar under oath; and 
the elimination of the hearing procedures approaching due process to 
which he was entitled under appellee's own regulations on any security 


consideration. (JA 27; 46-47) 


CONCLUSION 
For the reasons set forth in Point I of our argument, appellant 
was entitled in discharge to the procedural safeguards of the Veterans 
Preference Act which, admittedly, he did not get. This point is 
finally dispositive of the case. The Court should reverse with instruc- 
tions to enter a decree of reinstatement to a position similar in rank 


and salary to that ter which appellant was discharged. 
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Should the Court disagree with our Veterans Preference point, 
then our argument under Point II must be considered. For the reasons 
therein set forth, the Court should reverse with instructions to grant 
appellant's denied interrogatories, and allow appellant a trial on the 
issue whether appellee exercised his honest judgment in finding 
falsification. | 


Respectfully submitted, | 


Joseph A. Fanelli 

Joseph H. Freehill 
1701 K Street, N.W. | 
Washington 6, D.C. | 


Attorneys for Appellant 


Washington, D.C. 
December 1958. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee the question presented is: 


Whether in effecting appellant’s separation (disqualifica- 
tion) from his probational position in the Library of Con- 
gress for having withheld information from and having 
made a false statement in his application for Federal em- 
ployment form, the appellee has deprived appellant of some 
procedural protection due him by any applicable statute, 
regulation, executive order or constitutional provision. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14653 


- Lest L. Barcer, APPELLANT, 


v. 


L. Quincy MumFORD, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
(Curran, J.) entered on April 17, 1958, denying appellant’s 
motion for summary judgment, granting appellee’s motion 
for summary judgment, and dismissing the complaint 
(J.A. 78). 

Appellant is a former probational employee of the 
Library of Congress (J.A. 2). Appellee is the Librarian 
of Congress (J.A. 1, 8). Appellant made three demands 
in his complaint, which he filed on March 6, 1957 (J-A. 1), 
to wit: to have his separation from Library employment 
declared void; to be reinstated to his former position; and 
to be awarded back pay from November 11, 1955 (the effec- 
tive date of his discharge) to the date of a judgment in his 
favor, less offsets for outside earnings (J.A. 7). 


(1) 
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Appellant contended in his complaint (J.A. 6) that in his 
removal he was entitled to and deprived of the procedural 
rights granted by the Civil Service Act of 1883, as amended 
(the Act of January 16, 1883, c. 27, 22 Stat. 403-407, as 
amended by the Act of August 24, 1912, c. 389, 37 Stat. 999, 
as amended by the Act of June 10, 1948, c. 447, 62 Stat. 354 
(5 U.S.C. 652)), the Veterans’ Preference Act of 1944, as 
amended (the Act of June 27, 1944, c. 287, 58 Stat. 387, as 
amended by the Act of August 4, 1947, c. 447, 61 Stat. 723 
(5 U.S.C. 851, 863) ), the Act of August 26, 1950, (commonly 
known as Public Law 733), c. 803, 64 Stat. 476, (5 U.S.C. 
92-1) and Executive Order 10450 (18 Fed. Reg. 2489), and 
that his removal was effected in violation of the due process 
clause of the Fifth Amendment to the Constitution. By an 
amendment to his complaint (filed December 3, 1957), ap- 
pellant also alleged that he was entitled to and deprived of 
the procedural rights granted by Library of Congress Gen- 
eral Order 1531, dated June 17, 1953, entitled “<Security 
Program of the Library of Congress”’, as amended by 
Library of Congress General Order 1538, dated October 7, 
1953, infra, pp. 49-60 (J.-A. 27). 

Appellee filed his answer to the complaint on June 7, 1957 
(J.A. 7) denying the applicability of the aforementioned 
statutes, regulations, executive order and constitutional 
amendment to appellant’s dismissal as well as denying that 
security grounds were the basis for appellant’s dismissal 
(J.A. 9). Indeed, appellee maintained that the basis for 
appellant’s dismissal was as stated in paragraph 5 of the 
complaint (J.A. 2), to wit: for withholding information 
from his application for employment form and for making 
a false statement therein, both relative to appellant’s 
former position as house officer at the Taft Hotel (J A. 
9-10). 

On August 23, 1957, appellant filed thirty-five interroga- 
tories, all designed to show that the ‘‘true’’ basis for appel- 
lant’s dismissal was because appellee considered him to be 
a security risk (J.A. 12-17). On October 24, 1957 appellee 
denied that security considerations were the basis of his 
decision to direct appellant’s dismissal (J.A. 19). At this 
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tine appellee answered a8 many of appellant’s interroga- 
toties as he could, commensurate with the safeguarding of 
privileged matter (J.-A. 26) and the limitations imposed 
upon him by certain contractual agreements (J.A. 23-26). 
On December 4, 1957, the District Court (Holtzoff, J -)5 
sustained appellee on all but four of his objections (J.A. 
45-46) on the grounds that personal communications with 
Congressmen are privileged (J.A. 33), that appellee did not 
have to account for what his subordinates might have told 
appellant or others (J.A. 34), that as appellant’ was obvi- 
ously guilty of the charge upon which he was removed, the 
interrogatories were irrelevant (J.A. 35, 37, 40, 45), and 
that interrogatories seeking disclosure of the contents of 
files of other Government agencies should be initially 
directed to the other agencies (J.A. 42, 44). : aa 
On January 20, 1958, appellee moved for summary judg- 
ment (J.A. 48). On January 31, 1958, appellant’s former. 
position (as well as his former Division, with the exception 
of the Bibliography Section) was legally abolished (J-A- 


57), and on March 5, 1958, appellee supplemented his an- 
swer to the complaint to reflect this change (J.A. 62). On 
March 21, 1958, appellant filed a cross-motion for sum- 
mary jadgment (J.A. 63-64). 

Appellant filed this appeal from the decision herein on 
June 9, 1958 (J.A.79).  — 


STATUTE AND REGULATIONS INVOLVED 


Title 5, $851. Persons entitled to federal employment 
preferences. papatiei aN ne 

In certification for appointmént, in appdintment, mn 
‘reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Govern- 
ment, permanent or temporary, and in either (a) the 
classified civil service; (b) the unclassified civil servicé; 
(c) any temporary or emergency establishment, agency, 
bureau, administration, project, and department created 
by Acts of Congress or Presidential Executive order; and 
(a) the civil service of the District of Columbia, preference 
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shall be given to (1) those ex-service men and women who 
have served on active duty in any branch of the armed 
forces of the United States and have been separated there- 
from under honorable conditions and who have established 
the present existence of a service-connected disability or 
who are receiving compensation, disability retirement 
benefits, or pension by reason of public laws administered 
by the Veteran’s Administration, the Department of the 
Army or the Navy Department; (2) the wives of such 
service-connected disabled ex-servicemen as have them- 
selves been unable to qualify for any civil-service appoint- 
ment; (3) the unmarried widows of deceased ex-servicemen 
who served on active duty in any branch of the armed 
forces of the United States during any war, or in any 
campaign or expedition (for which a campaign badge has 
been authorized), and who were separated therefrom under 
honorable conditions; and (4) those ex-service men and 
women who have served on active duty in any branch of the 
armed forces of the United States, during any war, or in 
any campaign or expedition (for which a campaign badge 
has been authorized), and have been separated therefrom 
under honorable conditions ; (5) widowed mothers (if they 
have not remarried, or, if they have remarried they are 
divorced or legally separated from their husband or such 
husband is dead at the time preference is claimed )— 

(A) of deceased ex-servicemen or ex-servicewomen who 
lost their lives while on active duty in any branch of the 
armed forces of the United States during any war, or in 
any campaign or expedition (for which a campaign badge 
has ‘been authorized), or 

(B) of service-connected permanently .and totally dis- 
abled ex-servicemen or ex-servicewomen, if said ex-service- 
man or ex-Servicewoman was separated from such armed 
forces under honorable conditions; and (6) a mother of 
a deceased ex-serviceman or ex-servicewoman who lost 
his or her life while on active duty in any branch of the 
armed forces of the United States during any war or in 
any campaign or expedition (for which a campaign badge 
has been authorized), or of a service-connected perma- 
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nently and -totally disabled ex-serviceman or * @x-service- 
woman, if (A)~said ex-serviceman or: ex-servicewoman 
was separated from such armed forces under honorable 
conditions, (B) the mother was divorced or separated from 
the father of said ex-serviceman ‘son or ex-servicewoman 
daughter and (C) the mother has not remarried or, if she 
has remarried, she is divorced or legally separated from 
her husband or such busband is dead at the time preference 
is claimed. as 

Title 5, §863. Discharge, suspension, etc., only for cause; 
reason in writing; advance notice; personal appearance; 
findings and recommendations. 

No permanent or indefinite preference eligible, who has 
completed a probationary or trial period employed in 
the civil service, or in any establishment, agency, bureau, 
administration, project, or department, hereinbefore re- 
ferred to shall be discharged, suspended for more than 
thirty days, furloughed without pay, reduced in rank or 
compensation, or debarred for future appointment ‘except 
for such cause as will promote the efficiency of the service 
and for reasons given in writing, and the person whose 
discharge, suspension for more than thirty days, furlough 
without pay, or reduction in rank or compensation is 
sought shall have at least thirty days’ advance written 
notice (except where there is reasonable cause to believe 
the employee to be guilty of a crime for which a sentence of 
imprisonment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action; 
such preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, and for 
furnishing affidavits in support of such answer, and shall 
have the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer so 
acting, such appeal to be made in writing within a reason- 
able length of time after the date of receipt of notice of such 
adverse decision: Provided, That such preference eligible 
shall have the right to make a personal appearance, or an 
appearance through a designated representative, in accord- 
ance with such reasonable rules and regulations as may be 
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issued by. the Civil Service Commission; after investiga- 
tion and consideration of the evidence submitted, the 
Civil Service Commission shall submit its findings and 
recommendations to the proper administrative officer and 
shall send copies of the same to the appellant or to his 
designated representative, and it shall be mandatory for 
such administrative officer to take such corrective action 
as the Commission finally recommends: Provided further, 
That the Civil Service Commission may declare any such 
_ preference eligible who may have been dismissed or fur- 
longhed without pay to be eligible for the provisions of 
section 864 of this title. 

Title 5. §869. Positions exempt from chapter. 

Nothing contained in this chapter is intended to apply 
to any position in or under the legislative or judicial 
branch of the Government or to any position or appointment 
which by the Congress is required to be confirmed by, or 
made with the advice and consent of the United States 
Senate: Provided however, That the provisions of this 
chapter shall apply to appointments under Sections 31a, 
31b, and 39a of Title 39. 

The provisions of Library of Congress General Orders 
1177 (March 15, 1943) ; 1531 (June 17, 1953) ; 1538 (October 
7, 1953) ; 1582 (March 15, 1955); 1646 (January 28, 1958) 
and 1647 (January 28, 1958) are set forth in the Appendix 
to this brief infra, pp. 41-63. } 


SUMMARY OF ARGUMENT 


The Distriet Court properly denied appellant’s motion 
for summary judgment, granted appellee’s motion for. sum- 
mary judgment, and dismissed the complaint. 

1. The District Court has no jurisdiction over appellant’s 
demamd for back pay (J.A.7). The Act of October 31, 1951, 
c. 655, 65 Stat. 710, 727 (28 U.S.C. 1346(d)(2)); see also 
Bruner v. United States, 343 U.S. 112, 114. 

9. The District Court could not order appellant reinstated 
to his “‘former position’’ (J.A. 7) at the Library of Con- 
gress, for said position was legally abolished on January 
31, 1958 (J.A. 54-63). Asa probational employee (J.A. 2), 
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appellant had no reduction in force rights outside of his 
own Division (Library of Congress General Order 1982 
(4. C), dated March 15, 1955, infra, pp. 61-62), which was 
also legally abolished (J.-A. 56). Appellant has no right 
to demand employment where his services are no longer 
needed, for if appellant could only be discharged for in- 
capacity or misconduct, he would have a life tenure. £.g., 
Norris v. United States, 257 U.S. 77, 81; Ruggles v. United 
States, 45 Ct. Cl. 86, 88. In other words appellant would 
have been discharged from his former position on January 
31, 1958, wholly apart from his separation (disqualification ) 
on the grounds of falsification. See Peters v. Hobby, 349 
U.S. 331, 348. Thus appellant’s reinstatement suit is virtu- 
ally moot. j 

3. Appellant’s suit is barred by laches, for appellant pre- 
sented no legal reason to justify his unreasonable delay of 
almost sixteen months in instituting this suit. Had appel- 
lant been reinstated before January 31, 1958, someone else 
would have had to be removed to make room for him (J.A. 
53). And he may have received back pay for work he did 
not perform, although no definitive statement can be made 
on this point until a reinstatement order is actually issued. 
Such is sufficient to constitute laches. E.g., United States 
ex rel. Aramt v. Lane, 249 U.S. 367. To order appellant’s 
reinstatement today would be even more inequitable, for all 
positions in the Library of Congress are fixed by law (J.A. 
53), and unless it should happen that a vacancy exists at 
the moment the order is issued, some innocent person will 
be injured (removed from his present position) to reward 
appellant for his slothfulness as a litigant. 

From the foregoing it can be seen that the District Court 
could properly grant appellee’s motion for summary judg- 
ment without even reaching the issues presented in the com- 
plaint. However, appellee is likewise entitled to judgment 
on the merits. 

4. The Library of Congress is under the legislative branch 
of the Government. Although the status of the Library of 
Congress has never been ruled upon to counsels’ knowledge 
by a court, the legislative history of the Library as well as 
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the opinions of the Comptroller of the Treasury, the Comp- 
troller General, and the Attorney General persuasively in- 
dicate that the Library is under the jurisdiction of the 
legislative branch of the Government. 

By its express terms the Veterans’ Preference Act of 
1944, as amended (the Act of June 27, 1944, c. 287, 58 Stat. 
387, 391, as amended by the Act of August 4, 1947, c. 447, 
61 Stat. 723 (5 U.S.C. 851, 863, 869)), does not apply to 
positions in or under the legislative branch of the Govern- 
ment. The case at bar is quite similar then to the case of 
Duncan v. Blattenberger, 141 F. Supp. 513 (D-D.C.) where 
it was held that the provisions of the Veterans’ Preference 
Act, supra, did not apply to positions in the Government 
Printing Office, which is also in or under the legislative 
branch of the Government. 

5. Appellant was not entitled to the removal procedures 
of Library of Congress General Orders 1531 and 1538 
(infra, pp. 49-60) inasmuch as appellant was not separated 
from the Library of Congress “‘In the Interests of National 
Security.”’ As a probational employee, appellant could be 
separated without charges or & hearing, and in fact was. 
Appellant was not entitled to the greater procedural bene- 
fits of a security hearing because he was not removed on 
security grounds (J.A. 19, 49). 

6. There is no. genuine issue as to a material fact; the 
Court below properly sustaimed appellee’s objections to 
certain of appellant’s interrogatories. Appellant’s conten- 
tion here is that ‘appellant was in fact discharged because 
of unfavorable security information’’ (Br. (i)) and there- 
fore he was entitled to security risk removal procedures 
(including charges and hearing thereon). He claims that 
he was improperly denied the processes of discovery when 
he attempted to substantiate his claim (Br. 23-26). But a 
court’s inquiry must be limited to the objective; it cannot 
delve into the subjective and examine an agency head’s 
state of mind at the time he acted. Thus the District Court 
quite properly ruled that if appellant was guilty of the 
charge on the basis of which he was removed, as he was 
(J.A. 4), it made no difference if there were other motiva- 
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tions or not (J.A. 37). Appellee did not remove appellant 
for security reasons (J.A. 19, 49) ; whether appellee ration- 
ally could have made such a determination is thus immate- 
rial. The head of the agency has complete discretion in 
selecting the ‘‘appropriate procedure’’ for the separation 
of a Government employee. (United States Civil Service 
Commission Departmental Circular No. 901, dated Febru- 
ary 11, 1957, infra, pp. 64-65). The only restriction is that 
he must observe the regulations in effect governing the 
procedures he selects. See Service v. Dulles, 354 US. 363, 
388. This appellee did. There being a rational basis for 
appellee’s decision, this Court should not examine into the 
‘¢merits’’ of the dismissal action. Green v. Baughman, 100 
App. D.C. 187, 190, 243 F. 2d 610, 613. 


ARGUMENT 
Introduction to Argument 


Appellant made three demands in his complaint: for an 
award of back pay; for an order reinstating him to his 
former position at the Library of Congress; and for a decla- 
ration that his separation from Library employment is void. 
However, this case is virtually moot. The Court lacks juris- 
diction over appellant’s demand for a money judgment and 
appellant’s former position was legally abolished on Janu- 
ary 31, 1958. Thus the Court cannot reinstate appellant 
to his ‘‘former position’’; and as a probational employee, 
appellant’s reduction in force rights did not extend beyond 
his now extinct former Division. But because a declaration 
of appellant’s rights adversely to appellee might conceiv- 
ably have a practical effect, especially should a court order 
his reinstatement to a position now occupied by another, 
and because of the possibility that appellant might receive 
back pay either administratively or by order of the Court 
of Claims in some future case, appellee requested the Dis- 
trict Court to find appellant guilty of laches for his un- 
reasonable delay of almost sixteen months in instituting 
this suit. Finally, if a decision on the merits of this litiga- 
tion is necessary, appellee respectfully submits that ap- 
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pellee did not deprive appellant of any procedural right 
due him and that, as there is no genuine issue as to a 
material fact, appellee is entitled to judgment as a matter 
of law. 


The judgment below 


* © © wasa general judgment in favor of the defend- 
ant and against the plaintiff, without specifying or 
even suggesting any particular ground upon which it 
was predicated. That was the sweep of the judgment 
and it must be so taken here. It cannot be modified 
or narrowed in this suit. Stokke v. Southern Pac. Co., 
169 F. 2d 42, 43 (C. A. 10). 


Accordingly, the full case below is presented here despite 
appellant’s attempt to narrow on appeal the issues and 
the basis of the District Court’s judgment (Br. 15-16, fn. 1). 


L The District Court Has No Jurisdiction Over Appellant’s 
Claim For Back Pay 


In paragraph 2 of his demands appellant asked that 
‘Th]e be awarded back pay for the period from November 
11, 1955 to the date of judgment of this court, less any 
amounts earned by him during that time’’ (J.A. 7). But 
the District Court has no jurisdiction over claims for back 
pay. The Tucker Act provides in pertinent part: 


(a) The district courts shall not have jurisdiction 
under this section of: * * *(2) Any civil action or 
claim to recover fees, salary, or compensation for 
official services of officers or employees of the United 
States (the Act of October 31, 1951, ¢. 655, 65 Stat. 
710, 727 (28 U.S.C. 1346(d) (2)). 


See also Bruner v. United States, 343 U.S. 112, 114. 


Il. The District Court Could Not Order Appellant Reinstated 
To His Former Position At The Library Of Congress, For 
Said Position Was Legally Abolished On January 31, 1958 


The position formerly occupied by appellant, to wit: 
that of Editorial Clerk (Proofreader), GS-010-5-4213, was 
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legally abolished at the close of workday, January 31, 1958 
(JA. 54-63): Appellant’s former unit, the Proofreading 
Unit of the Publications Section of the Technical Infor- 
mation Division, does not now exist. Indeed the whole 
Division, with the exception of the Bibliography Section, 
was abolished. Inasmuch as the functions previously 
performed by the said Proofreading Unit are no longer 
performed by the Library of Congress, the Library has no 
need for the services of anyone to perform such proof- 
reading functions (ibid.). 

Since the position was legally abolished, it follows that 
the District Court could not afford appellant the relief 
sought in paragraph 1 of his demands relative to reinstate- 
ment to the position he held at the time of his separation 
(J. A. 7). There is no obligation on the part of the 
Government, here the Library of Congress, to continue the 
employment of one whose services are not needed. £.g., 
Norris v. United States, 257 U.S. 77, 81; Ruggles v. United 
States, 45 Ct. Cl. 86, 88; Stalling v. United States, 41 Ct. 
Cl. 61, 66; Brown v. United States, 39 Ct. Cl. 25, 256-257. 
The reason for the rule was clearly stated in the Brown 
case, supra, to be as follows: 


[I]t can not be possible that it was intended that 
there should be no discharge except for incapacity or 
misconduct, and that the employee should continue 

_.in the service whether there. was work or no work, 
whether his services were needed or not needed. Such 
a retention would be a life tenure * * *. 


And, as this Court stated in Adams v. Humphrey, 98 App. 
D.C. 40, 41, 232 F. 2d 40, 41: 


The complaint was properly dismissed. The crea- 
tion or abolition of Government jobs, within the scope 
of the authority given by law to supervisory officials, 
requires primarily a judgment as to the needs of 
public business. The determination of those needs 
plainly involves the exercise of discretion, not the per- 
formance of a ministerial duty which can be compelled 
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by mandamus. Since there is no showing here that 
appellees abused their discretion, or departed from 
applicable law and procedures in determining that 
appellants’ jobs should be abolished, we cannot disturb 
their action. 


The authority of appellee to abolish appellant’s former 
position has not been questioned. And as a probational 
employee, appellant’s reduction in force rights were 
‘determined within the division to which °° * he was 
assigned’’—in appellant’s case, the Technical Information 
Division. (Library of Congress General Order 1582 (4 C.), 
dated March 15, 1955, infra, pp. 61-62). Thus, when the 
Division was abolished (J. A. 56), all of appellant’s ‘‘trans- 
fer rights’’ and ‘‘senority rights”? vanished. The effect of 
this abolition was to render it impossible for the District 
Court to grant appellant’s request for reinstatement either 
in whole or in part. 

Appellant’s prayer for reinstatement, then, cannot be 
granted, for his services as a@ proofreader in the aforesaid 
Proofreading Unit would have dispensed with at the close 
of workday, January 31, 1958, wholly apart from his 
separation (disqualification) on the grounds of falsifica- 
tion. See Peters v. Hobby, 349 US. 331, 348. 


Il. Appellant’s Suit Is Barred By Laches 


Appellant was given written notice on October 11, 1955, 
that the appellee had directed his separation (disqualifica- 
tion) from his probational position in the Library of 
Congress effective at the close of workday, November 11, 
1955. This notice stated that the separation action was 
based upon appellant’s withholding information from and 
making a false statement in Standard Form 57, ‘‘Applica- 
tion for Federal Employment.’”? This notice further ad- 
vised appellant that he was not entitled to appeal from 
this action (J. A. 2). 

Under these circumstances, it was incumbent upon appel- 
lant immediately to test his discharge by court action, if 
he deemed himself unlawfully removed from employment, 
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for-he -had no administrative remedy to exhaust (see 
infra, p. 14). As the Supreme Court stated in the case of 
United States ex rel. Arant v. Lane, 249 U.S. 367, 372: 


When a public official is unlawfully removed from 
office, whether from disregard of the law by his supe- 
rior or from mistake as to the facts of his case 
obvious considerations of public policy make it of 
first importance that he should promptly take the 
action requisite to effectively assert his rights, to the 
end that if his contention be justified the Government 
service may be disturbed as little as possible and that 
two salaries shall not be paid for a single service. 

Under circumstances which rendered his return to 
the service impossible, except under the order of the 
court, the relator did nothing to effectively assert his 
claim for reinstatement to office for almost two years. 
Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appropriate 
in the interests of justice and sound public policy. 


However, appellant asserts that his delay of nearly 
sixteen months in instituting this lawsuit is legally excused 
because of certain stated activities on appellant’s part. 
Actually none of these activities constitutes excusable con- 
duct for an unreasonable delay which would otherwise 
result in laches. Though concededly appellant submitted 
a timely application to the Civil Service Commission on 
January 30, 1956, for clearance of record under 5 C.F.R. 
9.107 (Br..5), such an application was in no manner an ap- 
peal of appellant’s separation from the Library of Con- 
gress. Clearance of record is a procedure whereby a person 
who bas been removed from a Federal position can have his 
suitability determined so that he, if otherwise qualified, can 
be placed on the register and be eligible for employment in 
the competitive federal service. The only two recognized 
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appeals to the Commission are those under the Commis- 
sion’s regulations (5 C.F.R. 22.101, et seq. (for veterans) ) 
and those grouped under 5 C.F.R. 9.106. : Clearance of 
record is neither of the two. Seeking clearance of record 
is not taking an administrative appeal. In fact, as we have 
seen, it constitutes action consistent more with acquiesence 
in rather than challenge of administrative action affecting 
employee status. The time involved in seeking clearance of 
record, therefore, is not legally excusable conduct to a 
charge of laches here. 

On October 29, 1956, appellant requested a decision by 
the Civil Service Commission on his appeal rights under 
the Veterans’ Preference Act, section 14 (the Act of June 
27, 1944, c. 287, 58 Stat. 387, 390, as amended by the Act 
of August 4, 1947, ¢. 447, 61 Stat. 723 (5 U.S.C. 863)) and 
was advised by the Commission that he had none (Br. 5-6; 
J. A. 69-73). Appellant contends that the Commission’s 
decision that appellant was not covered by the Act was a 
decision on the merits and thus the time involved in taking 
this ‘‘appeal’”’ is legally excluded in computing laches. 
However, it is elementary that jurisdiction must first be 
present before there can be any decision on the merits in 
any proceeding. Had there been jurisdiction, appellant’s 
appeal would have been untimely (5 C.F.R. 22.302(a)), and 
if no proper excuse were given for the delay (see 5C.F-.R. 
22.302(d)), the Commission could have properly refused to 
consider the appeal. Thereafter, a court could properly 
dismiss the action on the ground that appellant had failed 
to exhaust his administrative remedies in the manner pro- 
vided by Section 14 of the act, supra.. Henry v. United 
States, 153 F. Supp. 285 (Ct. Cl.); McDougall v. United 
States, 149 F. Supp. 651 (Ct. CL). But, as there was no 
jurisdiction, there was no need for the Commission to rule 
on the timeliness of appellant’s ‘‘appeal.’’ Certainly appel- 
lant cannot convert inexcusable delay into excusable con- 
duct by presenting an untimely ‘‘appeal’’ to an agency 
which lacks jurisdiction over his case. 

Finally appellant asserts that his delay in instituting suit 
is excused because (Br. 6) : 
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From the time of the notice of discharge in the fall 
of 1955, and throughout 1956, and right up to the filing 
of this case in March 1957, appellant wrote about his 
case to all members of the Joint Congressional Com- 
mittee of the Library of Congress, many of whom 
communicated with appellee concerning the case, and 
sought the assistance of other Senators and Repre- 
sentatives, various attorneys, veterans’ organizations, 
Congressional committees, and outstanding individ- 
uals, many of whom also contacted the Library con- 
cerning the case. 


But, where the proper course of action is to file suit, such 
activity is not legally effective. Grasse v. Snyder, 89 App. 
D.C. 352, 353, 192 F. 2d 35, 37 and cases cited therein. 

Thus, by his own inaction, appellant forfeited his right to 
have this case heard in the District Court. E.g., United 
States ex rel. Arant v. Lane, supra, 249 U.S. 367 (delay of 
over 20 months) ; Norris v. United States, 257 U.S. 77, 80-81 
(delay of over 11 months) ; Grasse v. Snyder, supra (de- 
lay of over 15 months); Farley v. Abbetmeier, 72 App. 
D. C. 260, 268-269, 114 F. 2d 569 (delay of over 12 months) ; 
and Caswell v. Morgenthau, 69 App. D. C. 15, 16-17, 98 F. 2d 
296, certiorari denied, 305 U.S. 596 (delay of over 18 
months). 

Moreover, appellant’s delay has caused detriment to the 
Government. From November 12, 1955 through July 1, 
1956, the position left vacant by appellant remained unfilled, 
although beginning on March 12, 1956, another employee 
was trained to fill this position at a cost to the Government 
of $1195.92. Thereafter, from July 2, 1956 to the day before 
appellant filed this action, March 5, 1957, this person per- 
formed the duties of proofreader at a cost of $2402.70. 
Should appellant be reinstated by court order (despite the 
abolition of his former position), the Government may have 
to pay! an additional $1199.60 for work not performed by 


1 Although the District Court did not have jurisdiction over 
appellant’s claim for back pay, it is assumed that if reinstated 
appellant may receive back pay although, as yet, the point is 
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anyone, an additional $1129.20 for the trainee period, and 
an additional $2543.63 for work already performed, up 
through March 5, 1957, by a trained person (J.A. 51-54). It 
would be manifestly unfair to permit appellant to sit still, 
allow another person to occupy the position, and then bring 
suit, one effect of which, if successful, would be to obtain 
compensation for services he himself has not performed. 
See New York ex rel. Miller v. Sturgis, 82 App. Div. 580, 
582-584, 81 N.Y.S. 816 (1903), appeal dismissed, 178 N.Y. 
632, 71 N.E. 1137 (1904). 

At the time appellant instituted this action an order 
reinstating him would have had the result of requiring 
another to be removed from the Proof reading Unit, for the 
number of positions therein was fixed, and at that time they 
were all filled (J.A. 53). If a court can still, as appellant 
now claims (Br. 16, fn. 1), order his reinstatement to a par- 
ticular position in the Library of Congress not formerly 
occupied by him, then the disruption to the service and the 
injury to a fellow employee should bar the issuance of such 
an order by a court of equity. 


IV. Appellant Was Not Entitled To The Procedural Discharge 
Rights Contained In The Veterans’ Preference Act Of 
1944 Since That Act Expressly Provides That It Was Not 
Intended To Apply To Positions In Or Under The Legis- 
lative Branch Of The Government And The Library Of 
Congress Is Under Such Branch. 


The Library of Congress, as its name imports, is a part 
of the legislative branch of the Government? The Library 


nA eee 

undecided. The Comptroller General’s opinion of March 30, 1955 

(B-122747, 34 Comp. Gen. 485) does not appear apposite as appel- 

lant was separated for falsification and not “In the Interests of 

National Security.” 

2The employees at the Library of Congress are selected by the 
Librarian of Congress exclusively as provided by statute, to wit: 

All persons employed in and about said Library of Congress 

under the Librarian shall be appointed solely with reference 

to their fitness for their particular duties. (The Act of February 
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was created by Congress in 1802 (the Act of January 26, 
1802, c. 2, 2 Stat. 128-129) to house the books, papers, and 
maps which had theretofore been kept separately by the 
Senate and the House of Representatives. By this Act pro- 
vision was made for a librarian to be appointed by the 
President of the United States solely and for a Joint Com- 
mittee on the Library of Congress, consisting of three 
Senators and three members of the House of Representa- 
tives, which was charged with the expenditure of the funds 
appropriated for the Library of Congress. The duty of 
promulgating rules and regulations for the conduct of the 
Library was imposed upon the President of the Senate and 
the Speaker of the House of Representatives. The loan of 
Library books was restricted to the members of Congress, 
the President and the Vice President of the United States. 
At later dates the privilege of borrowing books from the 
Library was extended to Justices of the Supreme Court (the 
Resolution of March 2, 1812, r. 1, 2 Stat. 786) and to the 
Attorney General of the United States and the members of 
ene aa at ee 


19, 1897, c. 265, 29 Stat. 545 and the Act of June 29, 1922, c. 
251, 42 Stat. 715 (2 U.S.C. 140)). 


Consequently, none of the procedural rights provided by the 
Civil Service Act, as amended (the Act of January 16, 1883, ¢. 27, 
22 Stat. 403-407, as amended by the Act of August 24, 1912, c. 389, 
37 Stat. 555, as amended by the Act of June 10, 1948, c. 447, 62 
Stat. 354 (5 U.S.C. 652)), are available to appellant, for none of 
the positions at the Library of Congress have been, either by the 
President or Congress, covered into the classified civil service (J.A. 
49, 53-54; the Act of November 26, 1940, c. 919, 54 Stat. 1211 
(5 U.S.C. 631la); the Act of January 16, 1883, c. 27, 22 Stat. 403 
(5 U.S.C. 633); 5 C.F.R. 01.2(b), 1.101-102(a) and (f)) and such 
rights are limited to persons in the classified civil service. £.9., 
Friedman v. Schwellenbach, 65 F. Supp. 254, 258 (D.D.C.), affirmed, 
81 App. D.C. 365, 159 F. 2d 22, certiorari denied, 330 U.S. 838. 
Higgins v. United States, 133 Ct. Cl. 960, 961; Chollar v. United 
States, 126 F. Supp. 448, 449, 130 Ct. Cl. 338, 339; see also Denning 
v. United States, 132 F. Supp. 206, 207, 132 Ct. Cl. 369, 371 and 
cases cited therein. Since appellant had no rights under the 
Civil Service Act, supra, there could be no denial or infringement of 
them in his removal from employ at the Library of Congress. 
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the diplomatic corps (the Act of April 16, 1816, c. 46, 3 Stat. 
283, 284). 

Under the Act of July 14, 1832, the Library of Congress 
was arranged into two departments, a general library and 
a law library (c¢. 221, 4 Stat. 579 (2 U.S.C. 132)) and the 
Librarian was directed to ‘‘* * * make the purchases of 
the books for the law library, under such directions, and 
pursuant to such catalogue, as shall be furnished him by 
the Chief Justice of the United States”’ (ibid.). By the 
same Act the Justices of the Supreme Court were em- 
powered to make regulations for the use of the law library 
during sittings of the court (c. 221, 4 Stat. 579 (2 U.S.C. 
137)). In 1946 Congress directed the Librarian to establish 
another department at the Library to be known as the ‘‘Leg- 
‘slative Reference Service’’, the duties of which pertain 
exclusively to legislative matters (the Act of August 2; 
1946, c. 753, 60 Stat. 836, as amended, 2 U.S.C. 166). 

The Act of February 19, 1897, provides, inter alia, for 
the Librarian to be appointed by the President with the 
advice and consent of the Senate (c. 544, 29 Stat. 544-546 (2 
U.S.C. 136)). Under this Act the Librarian was given 
authority to make rules and regulations for the operation 
of the Library (ibid.). He was also required to give bond 
for the faithful performance of his duties and to make an 
annual report to Congress (c. 544, 29 Stat. 544-546 (2 U.S.C. 
136, 139)). The bond is to be deposited in the office of the 
Secretary of the Senate (2 U.S.C. 136, see note). 

Various Acts of Congress reflect the scope and nature of 
some of the activities of the J oint Committee on the Library 
of Congress. The Joint Committee was authorized by the 
Act of January 30, 1815, ¢. 27, 3 Stat. 195, to purchase Mr. 
Jefferson’s Library and by the Act of February 5, 1859, c. 
22, 11 Stat. 379, 381, to dispose of injured, duplicate or 
wasted books at the Library in such manner as the Joint 
Committee may deem best. In 1876 Congress appropriated 
funds to enable the Joint Committee to produce plans for 
the accommodation of the Library (the Act of August 15, 
1876, c. 287, 19 Stat. 143, 147 and 168). In 1925 Congress 
established the ‘‘Library of Congress Trust Fund’’, which 
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was authorized to accept, receive, hold and administer such 
gifts or bequests of personal property for the Library as 
may be approved by the Library of Congress Trust Fund 
Board and the Joint Committee on the Library (the Act of 
March 3, 1925, ¢. 423, 43 Stat. 1107 (2 U.S.C. 154, 156)). 
And, today, appropriations for the increase of the general 
library are laid out under the direction of the Joint Com- 
mittee on the Library (R.S. 82, 2 U.S.C. 132a) ; which Com- 
mittee now consists of the Chairman and four members of 
the Committee on Rules and Administration of the Senate 
and the Chairman and four members of the Committee on 
House Administration of the House of Representatives (the 
Act of August 2, 1946, c. 753, 60 Stat. 838 (2 U.S.C. 132(b)). 

From 1950 to 1956, inclusive, and for many years prior to 
1950, appropriations for the Library of Congress have been 
included in the appropriations for the legislative branch. 
E.g., the Act of June 27, 1956, ¢. 453, 70 Stat. 356, 367-369 ; 
the Act of August 5, 1955, c. 568, 69 Stat. 499, 517-518; the 
Act of July 2, 1954, ¢. 455, 68 Stat. 396, 407-408; the Act 
of August 1, 1953, c. 304, 67 Stat. 318, 329-330; the Act of 
July 9, 1952, c. 598, 66 Stat. 464, 474-475; the Act of October 
11, 1951, ¢. 485, 65 Stat. 387, 398; the Act of September 6, 
1950, c. 896, 64 Stat. 595, 604-606; the Act of June 18, 1940, 
c. 396, 54 Stat. 462, 474-477; the Act of June 27, 1940, c. 437, 
54 Stat. 628, 630; the Act of October 9, 1940, c. 780, 54 Stat. 
1030, 1031; the Act of June 6, 1930, c. 407, 46 Stat. 504, 516- 
518; the Act of May 29, 1920, c. 214, 41 Stat. 631, 637-640; 
the Act of June 17, 1910, c. 297, 36 Stat. 468, 478-482; the 
Act of April 17, 1900, c. 192, 31 Stat. 86, 93-96; the Act of 
July 11, 1890, c. 667, 26 Stat. 228, 934; the Act of June 15, 
1880, ¢. 225, 21 Stat. 210, 215; the Act of July 12, 1870, c. 
251, 16 Stat. 230, 233-234; the Act of June 23, 1860, c. 205, 
12 Stat. 91, 93; the Act of September 30, 1850, ¢. 90, 9 Stat. 
523, 524; the Act of September 11, 1841, c. 22, 5 Stat. 461, 
462; the Act of March 18, 1830, c. 33, 4 Stat. 377; the Act 
of March 3, 1821, c. 54, 3 Stat. 645; the Act of February 
26, 1810, c. 13, 2 Stat. 557, 588. 

Other enactments of Congress reflect clearly an aware- 
ness on the part of Congress that the Library of Congress 
is not in the executive branch of the Government. In fixing 
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the scope of the application of the Performance Rating Act 
of 1950 (the Act of September 30, 1950, c. 1123 64 Stat. 1098 
(5 U.S.C. 2001) ), Congress defined the word ‘‘department’”’ 
as follows: 


(a) For the purposes of this chapter, the term ‘de- 
partment’ includes (1) the executive departments ; (2) 
the independent establishments and agencies in the 
executive branch, * * *; (3) the Administrative Office 
of the United States Courts; (4) the Library of Con- 
gress; (5) the Botanic Garden; (6) the Government 
Printing Office; (7) the General Accounting Office; and 
(8) the municipal government of the District of Co- 
lumbia (emphasis supplied). 


In the Classification Act of 1949 (the Act of October 28, 
1949, c. 782, 63 Stat. 954 (5 U.S.C. 1081)) and in the Gov- 
ernment Employees Incentive Awards Act of 1954 (the Act 
of September 1, 1954, c. 1208, 68 Stat. 1105, 1113 (5 U.S.C. 
2122)), Congress, in fixing the scope of the application of 


these Acts, defined the word ‘¢‘department”’ in language 
almost identical to that quoted above. The separate men- 
tion of the Library of Congress in each of these Acts shows 
that in the minds of the legislators the Library was not 
included in the phrase ‘‘independent establishments and 
agencies in the executive branch’’. 

The decisions of the Comptroller of the Treasury, the 
Comptroller General and the Attorney General have re- 
peatedly held that the Library of Congress is under the 
legislative branch of the Government. See 4 Comp. Dec. 125 
(1897) ; 14 Comp. Dec. 674 (1908) ; 21 Comp. Dec. 66 (1914) ; 
21 Comp. Gen. 987 (1942); 25 Com. Gen. 688 (1946); 26. 
Comp. Gen. 891 (1947); 34 Comp. Gen. 485 (1955); and 
26 Op. Atty Gen. 447 (1907). Such prolonged administra- 
tive construction, although not controlling, is entitled to 
great weight in the courts. 

Holding that the Librarian of Congress was not one of 
‘the heads of Departments” within the meaning of Article 
2, Section 2 of the Constitution, the Acting Comptroller of 
the Treasury in 1897 concluded that the Librarian of Con- 
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gress ‘is an officer of Congress, the legislative branch of 
the Government (Secs. 80-100, Rev. Stat.), and not an officer 
in the service of the executive branch’’; and, further, that 
‘“‘the assistant librarians and other persons selected by the 
Librarian are not appointed by the head of a Department, 
but are employees of Congress or of an officer of Congress, 
and their status is analogous to that of persons employed 
by other officers of Congress.’? 4 Comp. Dec. 125, 128 
(1897). Comptroller of the Treasury Tracewell stated that 
the ‘Library of Congress is an adjunct of Congress’’ and 
that: ‘‘Its name indicates its origin and purpose; control 
of the institution is vested in a joint committee of Con- 
gress’. 14 Comp. Dec. 674, 675, 676 (1908). Concerning 
the detailing of Government Printing Office employees to 
the Library of Congress for the performance of work 
directed and compensated by the latter agency, Comptroller 
Downey observed that ‘‘[w]hile the Library of Congress 
is not, strictly speaking, a part of the legislative branch of 
the Government, it is under the jurisdiction or control of 
the said [legislative] branch and, therefore a person de- 
tailed for service therein cannot be regarded as detailed for 
service in an ‘executive branch of the public service of the 
United States’ ’’. 21 Comp. Dec. 66, 67 (1914). And Comp- 
troller General Warren, on at least two occasions held that 
the Library of Congress ‘‘long has been recognized as not 
under the executive branch of the Government.’’ 21 Comp. 
Gen. 987, 988 (1942) ; 25 Comp. Gen. 688, 689 (1946). Simi- 
larly, in a very recent decision by Assistant Comptroller 
General Weitzel, the headnote as well as the opinion im- 
plicitly accepts ‘‘the fact that the Library of Congress is 
under the legislative rather than the executive branch of 
the Government.’’ 34 Comp. Gen. 485, 486 (1955). Finally, 
Attorney General Bonaparte indicated many years ago the 
classification of the Library as a legislative auxiliary by 
saying: ‘‘It is largely under the control of a joint committee 
of Congress * ** ’. 26 Op. Atty Gen. 447, 448 (1907). 
In the 1957-1958 edition of the Unrrep States GovERN- 
MENT ORGANIZATION Manvat, the official organizational hand- 
book of the Federal Government, prepared by the Federal 
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Register Division, National Archives and Records Service, 
General Services Administration, the Library of Congress 
is listed on pages 41 through 44 under the section entitled 
‘Legislative Branch’’ and the Library of Congress is listed 
under the ‘‘Capitol’’ in the current ConcressionaL Direc- 
tory (85th Congress, 1st Sess., March, 1957, pages 348-351). 
The Library of Congress is also listed under the legislative 
branch in the Orrrciat REGIsTer OF THE UNITED StTaTEs, pre- 
pared by the United States Civil Service Commission (€.g., 
1955 edition, pages 11-14; 1953 edition, pages 11-13). Like- 
wise, the United States Code groups the basic Library 
statutes in Chapter 5 of Title 2, The Congress, rather than 
in a chapter of Title 5, Executive Departments and Govern- 
ment Officers and Employees. 

.These authorities vividly demonstrate that the Library 
has, since its creation in 1802, always been considered to 
be either an integral part of or under the jurisdiction of the 
legislative branch of the government. Section 20 of the 
Veterans’ Preference Act of 1944 (58 Stat. 387, 391 (5 
U.S.C. 869)) provides: 


Nothing contained in this chapter is intended to apply 
to any position in or under the legislative or judicial 
branch of the Government * * *. 


Since the Library, as we have shown (supra, pp. 16-22), ‘‘is 
under the legislative * * * branch of the Government”’ and 
appellant was an employee thereof, he was not, we submit, 
entitled to the preferential procedural rights provided by 
the Veterans’ Preference Act in affecting his separation 
(z.e., disqualification) from the position which he held at 
the Library. 

‘Appellant argues (Br. 17-21), however, that the broad 
and all embracing language of the Act, read in the light 
of congressional objectives to extend certain benefits to 
veterans in obtaining and retaining government employ- 
ment, evidences a congressional intent to cover Library of 
Congress employees, and not to exempt them. We submit 
that the argument lacks merit. 

The language of Section 20 is, we feel, clear and unam- 
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biguous in limiting the scope of the Act to positions in the 
executive branch of the government. Thus, this court is 
not required to go beyond the plain meaning of that lan- 
guage in construing the statute. United States v. Hood, 343 
U.S. 148; United States v. American Trucking Ass’n., 310 
U.S. 534; Chung Fook v. White, 264 U.S. 443; Lake County 
v. Rollins, 130 U.S. 662. The plain meaning of the language 
of Section 20 that ‘‘[nJothing * * * [in the Act] is intended 
to apply to any position in or under the legislative * * * 
branch of the Government * * *.’’ (5 U.S.C. 869) is to 
exempt all positions with any agency or department in or 
under the legislative branch. 


In any event, however, the legislative history of the 
Veterans’ Preference Act as well as prior legislation grant- 
ing preferential rights in the appointment and retention of 
veterans as federal employees, persuasively indicate a 
settled congressional policy to exclude all employees in the 
legislative and judicial branches of the Government from 
the scope of such legislation. Thus, a joint resolution en- 
acted by Congress in 1865 (13 Stat. 571), which was codified 
in 1874 as Section 1754 of the Revised Statutes, granting 
preferential rights in the appointment of disabled veterans 
to civil offices, was construed in rulings by the Attorney 
General after the enactment of the Civil Service Act in 
1883 (22 Stat. 403), and possibly from the date of its orig- 
inal enactment, as being applicable only to appointments in 
the executive civil service. 17 Op. Atty. Gen. 194 (1881) ; 19 
id. 318 (1889) ; 24 id. 64 (1902) ; 27 zd. 184, 192 (1909) ; 27 2d. 
490, 491 (1909) ; 27 id. 546, 563 (1909) ; 28 id. 112 (1909) ; 28 
id. 298 (1910) ; 31 2d. 406, 410 (1919). 

On March 3, 1919, R.S. 1754 was supplemented by giving 
a preferential right of appointment to veterans and widows 
‘in the executive departments and in independent govern- 
mental establishments’’ (40 Stat. 1293). Though the term 
‘independent governmental establishments’’ was construed 
by the Attorney General to refer to the Civil Serivee Com- 
mission, the Government Printing Office and ‘‘similar 
governmental agencies’’ (31 Op. Atty. Gen. 406, 408 (1919) ), 
the statute was, a few months after its enactment, amended 
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by striking out the phrase ‘‘departments and independent 
governmental establishments”’ (41 Stat. 37). Debate on the 
floor of the House preceding the enactment of the amend- 
ment brought out that it was occasioned because the Civil 
Service Commission considered the March 3rd enactment 
as applying only ‘‘to men employed in the executive branch 
of the Government in the City of Washington’”’ (58 Cong. 
Rec. 407). Thereafter, in 1929, the amendment was re- 
enacted and the original March 3, 1919 legislation was 
repealed (46 Stat. 21, 26). 

Section 1754 of the Revised Statutes and subsequent 
legislation granting preferential rights to veterans passed 
prior to the Veterans Preference Act of 1944 have been 
codified in Title 5 of the United States Code (5 U.S.C. 35). 
This section is expressly applicable only to ‘positions in 
the executive branch of the government”’ as is other related 
legislation. E.g.,5 U.S.C. 36, 37, 648. 

Similarly, the legislative history of the Veterans’ Prefer- 
ence Act of 1944 is equally illuminating in pointing up the 
congressional intent of limiting preferential rights to vet- 
erans employed by the executive branch of the government. 
The Report of the House Committee on Civil Service on 
E.R. 4115, 78th Cong. 2d Sess., which was later enacted into 
law, pointed out that (H. Rept. No. 1289, 78th Cong., 2d 
Sess.) : 


For a number of years proposals have been intro- 
duced to codify or establish by statute veterans’ prefer- 
ence in governmental employment. ° * ° This bill is 
an attempt to meet requirements of such an act. Care- 
ful attention has been given to its provisions in the light 
of past legislation and practices * * *. (Emphasis 
added). 


In compliance with House Rules, the preference statutes 
superseded by H.R. 4115 are set forth. Provisions of these 
statutes expressly reveal their application solely to the 
executive branch of the Government. 

Though Section 20 of the Act as originally proposed in 
FR. 4115 expressly exempted only appointments requiring 
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Senate confirmation, Representative Ramspeck, Chairman 
of the House Civil Service Committee explained in the 
House debate that ‘‘[t]his bill will give the veteran prefer- 
ence on any job where the United States Government, in 
the executive branch of the Government, is the employer.”’ 
90 Cong. Rec. 3506. (Emphasis added). The express 
exemption of positions ‘‘in or under the legislative or judi- 
cial branch of the Government’’ was added to Section 20 
by the Senate Committee on Civil Service which explained 
that (S. Rept. 907, 78th Cong., 2d Sess., p. 4) : 


The Amendment suggested by the committee to this 
section would make clear the act is intended to apply 
only to positions in or under the executive branch of the 
Government.2 (Emphasis added). 


The Amendment to Section 20 suggested by the Senate 
Report was agreed to on the Senate floor without debate. 
90 Cong. Rec. 5784. 

In describing and explaining the principal changes from 
existing practice respecting preference of veterans, the 


House and Senate Committee Reports gave no indication 
that the Act was to apply to any part of the legislative 
branch. The Senate Committee took pains to clarify Sec- 
tion 20 of H. R. 4115 as it passed the House by an amend- 
ment providing specific exemption of any position ‘‘in or 
under’’ the legislative branch. Had Congress intended to 
change the policy of the old law, the intent to do so would 
have appeared in committee reports describing and explain- 
ing principal changes, in debate on the floor, or in appro- 
priate language in Section 20 itself. It cannot be that 


3 Though this passage from the Senate Report is noted in appel- 
lant’s brief (Br. 18, fn. 2), appellant attempts to minimize its 
importance by claiming that “it is just the converse way of saying 
that the Act does not apply to positions is or under the legislative 
or judicial branch.” (Ibid.). We read the comment in the Senate 
Report, however, as a clear explanation of the statutory language 
and a plain refutation of appellant’s suggestion that the exemption 
of “positions in or under the legislative or judicial branch of the 
Government” was intended by Congress to have a special and limited 
meaning. 
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Congress affected the radical change urged by appellant 
sub silentio, when at the same time every other principal 
change was spread upon the record. 

Moreover, since the enactment of the Veterans’ Prefer- 
ence Act in 1944 the Civil Service Commission has issued 
regulations providing that the appellate procedures set 
forth in Section 14 of the Act do not apply to an employee 
under the legislative or judicial branch of the Government 
(5 C.F.R. 22.102(b)) and that agency does not interpret 
Section 14 or its regulations thereunder to apply to Library 
employees (J.A. 69-70). 

Insofar as we have been able to determine there is only 
one other reported decision construing Section 20 of the 
Veterans’ Preference Act. In Duncan v. Blattenberger, 
141 F. Supp. 513 (D. D.C.) the District Court for the Dis- 
trict of Columbia held that the Government Printing Office, 
which is under the supervision of the Joint Committee of 
Congress on Printing (Act of January 12, 1895, c. 23, 28 
Stat. 601 (44 U.S.C. 1)), is ‘‘under the legislative *° ° * 
branch of the Government’? within the meaning of Section 
90 of the Veterans’ Preference Act with the result that 
the provisions of Section 2 and 14 of that Act (5 U.S.C. 
851, 863) are not applicable to employees of the Govern- 
ment Printing Office. 

Appellant urges (Br. 20-21) that the fact that the exemp- 
tions enumerated in Section 20 are specifically made in- 
applicable to postmasters is indicative of the intent of 
Congress to limit the scope of the exemptions to persons in 
policy-making positions and their staffs. It should be 
noted, however, that the postmaster exception contained 
in Section 20 is a limitation on the exemption of positions 
in the executive branch—ie. positions requiring Senate 
confirmation—and not to the exemption of positions ‘‘in 
or under the legislative * * * branch.’’? As such, it does 
not indicate a congressional desire to limit the latter exemp- 
tion to policy making positions—contrary to its settled 
policy expressed in numerous veterans preference statutes 
(see supra, pp. 23-24) enacted prior to the 1944 Act. In 
fact, appellant’s present contention was specifically refuted 








27. 


in Duncan v. Blattenderger, supra, 141 F. Supp. at 515 
wherein the court noting that: 


It is urged * * * in behalf of the plaintiff. that the 
exception found in Section 869 as to the legislative 
branch relates only to those employees who are part 
of the staff of the Congress and are engaged in legis- 
lative work, presumably secretaries and clerks - of 
various committees and members of the staff of Con- 
gress, generally. 


pointed out that: 


The Court is of opinion that there is no basis for such 
a limitation, especially in view of the fact that the 
statute expressly provides that nothing contained in 
that chapter is intended to apply to any position in 
or under the legislative branch. Surely, employees 
of the Government Printing Office are under the legis- 
lative branch even if they are not in it. 


It is clear from these authorities that the Veterans’ 
Preference Act does not apply to employees of the Library 
of Congress.* Appellant further contends, however, that 
‘<[w]hether or not the Library of Congress is covered by 
the Veterans’ Preference Act, appellant’s particular posi- 


4 Apart from the fact that positions in the Library of Congress 
are exempt from the provisions of the Veterans’ Preference Act of 
1944, it should be noted that appellant would not appear to be 
entitled to the benefits of that Act since appellant was, at the time 
of his separation (disqualification), a probational employee (J.A. 
2, 21, 49, 52) of the Library (J.A. 21). Section 14 of the 
Veterans’ Preference Act (5 U.S.C. 863) is made applicable only to 
those preference eligibles who have “completed a probationary 
or trial period.” Since there is some question concerning whether 
appellant had completed his “probationary or trial period” within 
the meaning of Section 14 (see J.A. 5-6, 21-22), and, since we prefer 
to support our contention that appellant is not entitled to the 
benefits of the Act on the broader basis that all employees of the 
Library are exempt from its provisions, we do not strenuously urge 
appellant’s probationary status as a bar to the applicability of the 
Veteran’s Preference Act. 
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tion was clearly so‘ covered”’ (Br. 22).: His argument is’ 
based on the fact that appellant was employed in the Techni- 
cal Information Division, the major portion of the operating 
funds of which were received by the Library of Congress 
from the Armed Services Technical Information Agency, 
a division of the Department of Defense, under a work- 
performed contractual arrangement (J.A. 20-21). Appel- 
lant thus concludes that he was in fact employed under the 
executive branch of the Government and therefore not ex- 
empted from the provisions of the Veterans’ Preference 
Act. This contention, we submit, lacks merit. 

Prior to this lawsuit appellant asked the Civil Service 
Commission (J.A. 71) to rule that he was to all intents and 
purposes an Air Force employee. The Commission rejected 
this contention advising appellant (J.A. 73) : 


If, as stated in your letter, the division in which you 
were employed receives its funds from the Department 
of the Air Force, this would not serve to bring your 
case within the purview of Section 14 [of the Veterans’ 
Preference Act]. The position to which a person is 
officially appointed and the agency by whom a person 
is officially employed are controlling, and the transfer 
of funds between agencies does not affect a person’s 
official employment status in such cases. 


Thus, the fact that the Library of Congress received a 
major portion of its operating funds for the now extinct 
Technical Information Division from the executive branch 
of the Government under a work-performed contractual 
arrangement (J.A. 20-21) did not thereby convert the 
Library of Congress (or a part thereof) into an executive 
agency or change appellant’s status from being that of an 
employee of a legislative agency (J.A. 54-62), any more 
than the employees of a defense contractor become Govern- 
ment employees because their employer pays their wages 
with the proceeds of a defense contract. See Greene v. 
McElroy, — App. D. C. —, 954 F. 2d 944, certiorari granted 
October 27, 1958, No. 180, October Term, 1958. 

It is significant that in the court below appellant did not 
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renew his contention. - On the contrary he admitted (J.A. 2) 
that he was employed by the Library and he did not attempt 
to rebut the sworn statement of the appellee that appellant 
was in fact a Library of Congress employee (J.A. 21). In- 
deed, the demands in appellant’s complaint (J.A. 7) are in- 
consistent with his present argument, for logically, if appel- 
lant considered himself an Air Force employee, he should 
have sued the Air Force and sought ‘‘reinstatement’’ with 
the Armed Forces Technical Information Agency, Arling- 
ton Hall, Virginia (J.A. 60). This, of course, he did not do. 
Appellant, however, was, in fact, employed by the Library 
of Congress and therefore not entitled to the procedural 
dismissal rights provided for veterans in the Veterans’ 
Preference Act of 1944. 


V. Appellant Was Not Entitled To The Removal Procedures 
Of Library Of Congress General Orders 1531 And 1538 
Inasmuch As Appellant Was Not Separated From The Li- 
brary Of Congress “in the Interest of National Security.” 


At the Library of Congress the Librarian’s basic author- 
ity as an appointing officer to dismiss an employee at will 
has been restricted by statute in only one area—efficiency.® 
Other restrictions on this basic authority to dismiss, sus- 
pend, transfer or reprimand are solely the result of Library 
of Congress regulations.° The terms of the regulation, of 


5 However, the Performance Rating Act of 1950 (the Act of 
September 30, 1950, c. 1123, 64 Stat. 1098, (5 U.S.C. 2001)) and the 
attendant regulation, Library of Congress General Order 1559, 
dated July 26, 1954, captioned “New Performance Rating Plan for 
the Library”, are clearly not apposite to appellant’s separation 
(disqualification). Appellee admitted (J.A. 8) that appellant’s 
performance of his duties had been satisfactory and appellant has 
not alleged that he was separated for inefficiency or that the proce- 
dures for such a separation should have been observed by appellee. 

¢ Appellant’s contention that his separation was in violation of 
the due process clause of the Fifth Amendment of the Constitution 
(J.A. 6) is without merit, inasmuch as no constitutional rights are 
here involved. It has been recognized for years that in the absence 
of a protecting statute or regulation a public employee may be 
removed at the will of the appointing officer, with or without cause. 
E.g., Chollar v. United States, 126 F. Supp. 448, 130 Ct. Cl. 338; 
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course, determine the scope of the restriction. See Service 
v: Dulles, 354 U.S. 363. ‘Thus, under Library of Congress 
General Order 1177, dated March 15, 1943, captioned ‘‘Prin- 
ciples and Procedures in Matters of Staff Relations’’ 
(infra, pp. 41-49), no permanent employee at the Library of 
Congress may be disciplined for ‘‘insubordination, neglect 
of duty, or conduct injurious to the public service’’ except 
after charges have been served and a hearing thereon held. 
However, this General Order does not grant such proce- 
dural rights to probational employees, with the result that 
probational employees may still be dismissed at will? by the 
Librarian who would not have to assign any reason for his 


ES 
Bailey v. Richardson, 86 App. D.C. 248, 182 F. 2d 46, affirmed, 341 
US. 918; Shurtleff v. United States, 189 US. 311; Parsons v. United 
States, 167 U.S. 324; and Crenshaw v. United States, 134 US. 99. 
Unless required by statute or regulation, it is not necessary to 
give the employee any reasons or notice and the judicial review of 
the dismissal is limited to ascertaining whether the procedural 
requirements of some statute or regulation were observed. E.g., 
Eberlein v. United States, 257 U.S. 82; Keim v. United States, 177 
US. 290; Williams v. Cravens, 93 App. D.C. 380, 210 F. 2d 874, 
certiorari denied, 348 U.S. 819; Bailey v. Richardson, supra. And 
in the absence of constitutional provision, statute or regulation, the 
authority to dismiss an employee is incident to the power to appoint. 
E.g., Myers v. United States, 272 US. 52; Parsons v. United States, 
supra; and Ex parte Hennen, 38 US. 230. 


_ T Although appellee did not act in bad faith in effecting appel- 
lant’s separation (disqualification) from the Library of Congress 
(J.A. 4, 19, 49), the.cases cited by appellant on page 24 of his brief 
are not authority that appellant would have been entitled to relief 
had appellee in fact so acted. The plaintiffs in both Knotts v. United 
States, 121 F. Supp. 630 (Ct. Cl.) and Gadsden v. United States, 
78 F. Supp. 126 (Ct. Cl.) were entitled to the protection afforded by 
the Civil Service Act, supra, p. 2. The appellant here is not. Seo 
footnote 2, supra, p. 1617. Thus, while by statute Knotts and 
Gadsden could only be removed for such cause as would promote 
the efficiency of the service (a limitation on the otherwise absolute 
power of an agency head to dismiss an employee at will without 
cause), appellant can still be legally removed at will without cause. 
See footnote 6, supra, pp. 6-7. Watson v. Pace, 101 F. Supp. 477 
(D. D.C.), affirmed, 92 App. D.C. 397, 201 F. 2d 713, also cited by 
appellant (Br. 24), is not to the contrary. 
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action inasmuch as there is no regulation in existence which 
requires him to do so.® 

Congress has not by statute specifically created a security 
program for the Library of Congress.° Whether the Presi- 


8 Although the Librarian of Congress is not required by statute 
or regulation to assign a reason for the separation of a probational 
employee, as a matter of practice, he always does. However, courts 
will not examine into the merits of the discharge. Green v. Baugh- 
man, 100 App. D.C. 187, 190, 243 F. 2d 610, 613. 

® Public Law 733 (the Act of August 26, 1950, c. 803, 64 Stat. 476, 
(5 US.C. 22-1)), which affords to dismissed civilian Government 
employees certain procedural rights, by its own terms is made 
applicable to the executive departments and agencies designated 
therein together with “ * * * such other departments and agencies 
of the Government as the President may, from time to time, deem 
necessary in the best interests of national security” 5 U.S.C. 22-1 (3). 
This same section of the Act requires that “[i]f any departments 
or agencies are included by the President, he shall so report to the 
Committees on the Armed Services of the Congress” (zbid.). There- 
after, when the President issued Executive Order 10450 (18 Fed. 
Reg. 2489), he advised the appropriate Congressional Committees 
in part (J.A. 51): 


I have today issued an Executive Order entitled “Security 
Requirements for Government Employment.” This Order 
extends the application of the provisions of the Security Act 
of August 26, 1950 (64 Stat. 476) to all Executive departments 
and agencies of the Government to which it has not heretofore 


been applicable (emphasis supplied). 


And as Judge Holtzoff stated in Cole v. Young, 125 F. Supp. 284, 
286 (D. D.C.), affirmed, 96 App. D.C. 379, 226 F. 2d 337, reversed 
on other grounds, 351 US. 536: 


On the basis of a finding that he deemed such action necessary 
in the best interests of national security, he extended the pro- 
visions of the Act to all other departments and agencies of the 
Government, that is to all departments and agencies of the 
executive branch of the Government in addition to those 
enumerated in the Act (emphasis supplied). 


Inasmuch as the provisions of Public Law 733 and Executive Order 
10450 are applicable only to the executive branch of the Govern- 
ment, the procedural rights arising under this Act and Executive 
Order are not available to appellant, who was, prior to his removal, 
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dent could have by executive order extended the application 
of Public Law 733 (the Act of August 26, 1950, c. 803, 
64 Stat. 476 (5 U.S.C. 22-1)) to the Library of Congress is 
not an issue here for the President has not attempted to 
exercise such authority. (J.A. 50-51). Thus the power and 
authority of the Librarian of Congress to dismiss or sus- 
pend a Library employee ‘‘in the interests of national 
security’? (the existence of which power appellant does 
not question), must exist as part of his basic authority as 
an appointing officer.” 

Having the authority to dismiss or suspend in the 
interests of the national security, the Librarian could limit 
this authority by the promulgation of a regulation. Such a 
regulation was promulgated by appellee’s predecessor, Dr. 
Luther H. Evans. Thus, while a security program exists at 
the Library of Congress, it exists solely as the result of 
the promulgation of a regulation,” in this instance Library 
of Congress General Order 1531, dated June 17, 1953, cap- 
tioned ‘‘Security Program of the Library of Congress’’ 
infra, pp. 50-60). 


PL lam PRCA BTR NN 
in the employ of an agency under the legislative branch of the 
Government. See also, 34 Comp. Gen. 485 (1955). 

Nor is the reasoning of the case of United States v. Bramblett, 
348 U.S. 503 applicable either here or in connection with the 
Veterans’ Preference Act, supra, (Br. 13, 21). There is no need to 
interpret the phrase “departments and agencies of the Government”. 
At most, this Court need only classify the status of the Library of 
Congress, which appellee respectfully submits is not an agency in 
either the executive or judicial branches of the Government and 
which, therefore, of necessity, must be in or under the legislative 
branch of the Government. 

10 The authority of the head of an executive agency to dismiss 
or suspend in the interests of national security is also derived from 
his basic authority: as an appointing officer. While Public Law 733, 
supra, may seem to grant basic removal authority, actually it 
merely removes prior statutory limitations on full agency head 
authority (e.g., the Civil Service Act, supra, and the Veterans’ 
Preference Act, supra) and provides for certain procedures to be 
followed in security discharge cases. 

11 This is important to the Librarian, who may amend or abolish 
this regulation at any time. He, of course, is bound by the regula- 
tion so long as it is in existence. 
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While former Librarian Evans lacked the power to extend 
the application of Public Law 733, supra, and Executive 
Order 10450 (18 Fed. Reg. 2489) to the Library of Congress, 
he could, of course, by regulation establish for the Library 
of Congress a security program patterned after the secu- 
rity program in effect in the executive branch of the Govern- 
ment—a security program. based on the concept that the 
stigma ” of a loyalty or security separation is such that a 
suspended employee should be afforded adequate pro- 
cedural safeguards before a final decision is made with 
regard to separating the employee on such grounds. 

In the case of a probational employee," such as appellant 
(J.A. 2), it is clear that the necessity for charges and a 
hearing does not arise from the mere fact of summary dis- 
missal even for an assigned reason. The necessity for 
charges and a hearing must result then from the assigned 
reason. In other words the Library’s security removal pro- 
cedures are applicable only when the probational em- 
ployee has been stigmatized by the Librarian as a ‘‘security 
risk’’?. If in the separation notification or other public 
communication or document the reason given for the sep- 
aration is not related to the interests of national security, 
then the probational employee may still be separated 
summarily without charges or @ hearing—the normal 
method for terminating the employment of a probational 
employee.* 


12 See Cole v. Young, 351 US. 536. 

18 Although Public Law 733, supra, and Executive Order 10450, 
supra, grant lesser rights to probational employees than to per- 
manent employees (¢.9., probational employees are not entitled to 
a hearing), Library of Congress General Order 1531, supra, grants 
full and equal procedural rights to all Library employees suspended 
in the interests of the national security. 

14Normally, a probational employee does not receive either 
charges (which, of course, are reduced to writing and served on 
the employee) or a hearing. In other words the “reasons” assigned 
in a letter of separation are not “charges” because the employee 
is not entitled to be afforded an opportunity to answer them. But 
an exception to this rule exists under the provisions of Library of 
Congress General Order 1531, swpra, when the reason assigned for 
the separation is that the employee’s retention in employment 
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In the case at bar, the separation notification was as 
follows: 


The Librarian has directed your separation (dis- 
qualification) from your probational position in the 
Library, effective Friday, November 11, 1955, at the 
close of the work day. This action is based upon 
your withholding information from Standard Form 
57, ‘‘ Application for Federal Employment,’’ and mak- 
ing a false statement therein. 

You are not entitled to appeal from this action 
(J.A. 2, 49). 


Nowhere was it suggested or even intimated that appel- 
lant’s separation from the Library of Congress was ‘‘in the 
interests of the national security.’’ Compare Haynes v. 
Thomas, 98 App. D.C. 131, 232 F. 2d 688. Appellant has 
not been labelled a ‘‘security risk.’’ His loyalty has not 
been attacked nor has he been stigmatized by a determina- 
tion that he is a risk to his country’s security. Appellant 
has never been suspended in the interests of national se- 
curity. Rather, he was separated from a probational posi- 
tion for falsification. Security risk removal procedures 


is not clearly consistent with the interests of national security. 
In such cases and then only by virtue of the provisions of this 
particular regulation, a probational employee is entitled to charges 
and 2, hearing thereon. It is therefore the written substance of the 
separation notification which determines if the “reasons” are 
“charges” which the probational employee occupying’ a sensitive 
position is entitled to answer. “Security considerations” then are 
never “involved” in the dismissal action of a probational employee 
in a sensitive position unless the separation notification sets forth 
as at least one of the reasons for the action that the employee’s 
retention is not clearly consistent with the best interests of national 
security (or words of like effect). However, when it 7s charged that 
an employee’s retention in employment is not clearly consistent with 
the interests of the national security, the employee is entitled to a 
hearing on those charges, “which statement shall be signed by the 
Personnel Security Officer and shall be as specific and detailed as 
security considerations * * * permit * * *” (Library of Congress 
General Order 1531, subparagraph 6.E., infra, p. 55). 
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therefore were not applicable to appellant’s separation as 
a matter of law. 


VI. There Is No Genuine Issue As To A Material Fact; The 
Court Below Properly Sustained Appellee’s Objections To 
Certain Of Appellant’s Interrogatories. 


Appellant claims that the underlying factual issue posed 
by the complaint (J.A. 3, 4), and which he claims is yet 
unsettled (Br. 23-26), is whether ‘‘appellant was in fact 
discharged because of unfavorable security information’’ 
(Br. (i)) instead of for falsification, the ground stated 
in the separation notification (J.A. 2). But, as Judge 
Holtzoff stated in response to a similar contention made 
by appellant’s former counsel on December 4, 1957, during 
the hearing on appellee’s objections to certain of appel- 
lant’s interrogatories : 


“T don’t think it makes any difference. If he was 
guilty of the charge on the basis of which he was re- 
moved, it makes no difference whether there were any 
other motivations or not’’ (J.A. 37). 


Appellant was clearly guilty of the charge on the basis of 
which he was removed (J.A. 4). And, whether an employee 
is guilty of the charge, of course, is for the agency head 
to determine, for courts will not examine into the merits of 
an employee’s discharge from Government service, Green 
v. Baughman, 100 App. D.C. 187, 190, 243 F. 2d 610, 613, 
although the court below did assure itself that there was 
a rational basis for appellee’s decision (Transcript of Hear- 
ing dated April 15, 1958, before the Hon. Edward M. 
Curran, United States District Judge, pp. 2426). The 
court limits its function to examining the proceedings to 
see if the proper procedures were observed. The agency 
head’s state of mind at the time he directed an employee’s 
dismissal is immaterial to the court’s inquiry. 

Thus, there being a rational basis for the appellee’s 
action, the only issue at bar is whether appellant received 
all of the procedural safeguards to which he was entitled 
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as a probational employee discharged for falsification of his 
application for employment form. But, since appellant 
does not contend that the procedures proscribed for dis- 
charges under these circumstances were not followed, there 
is, therefore, no genuine issue as to any material fact. 

In any event, however, there is manifestly no basis for 
appellant’s claim that the actual reason for his discharge 
was because he was considered a security risk. It should be 
noted that appellee has made the following statements under 
oath: 


(1) ‘‘that he personally determined in the exercise of his 
discretion as Librarian that Leslie L. Barger, a probational 
employee of the said Library, should not be confirmed and 
made a permanent employee of said Library, for the reason 
that Leslie L. Barger withheld information from and made 
a false statement in his Standard Form 57, ‘Application for 
Federal Employment’ ’’; (2) ‘‘that he personally directed 
that Leslie L. Barger be separated (disqualified) from his 
probational position at the said Library of Congress effec- 
tive Friday, November 11, 1955, at the close of the work 
day, for the reason that Leslie L. Barger withheld informa- 
tion from and made a false statement in his Standard Form 
57, ‘Application for Federal Employment’ ’’; (3) ‘‘that he 
has never at any time made a determination that Leslie L. 
Barger’s continued employment at the Library of Congress 
was not clearly consistent with the interests of national 
security’’; and (4) that ‘‘Security considerations were not 
the basis of my decision to direct plaintiff’s removal’’ (J.A. 
49, 19). In other words the real and true reason (Br. (i); 
J.A. 4) appellant was separated from the Library of Con- 
gress was because he falsified his application for Federal 
employment. Surely appellant cannot validly claim he was 
prejudiced because he was not separated sooner (Br. 25). 
He was separated during his probationary period when the 
question of appéllant’s confirmation was presented to 
appellee for his decision (J.A. 21-22). That it was not 
presented to appellee sooner is explained in the ‘‘ Answer 
to interrogatory 19’ (J.A. 19), if any explanation is legally 
necessary to justify the delay. 
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The principal basis for appellant’s contention that a 
genuine issue as to a material fact exists seems to be the 
assumption that if there exists information in the investiga- 
tive file of an employee occupying a sensitive position, which 
information would justify a finding by an agency head that 
the employee is a security risk, that said employee can be 
removed from the Government service only under security 
discharge removal procedures irrespective of the existence 
of other grounds, unrelated to security, which also justify 
his removal; or at least that said employee cannot be 
removed on the other (non-security) grounds until he has 
had a security hearing and has been ‘Cacquitted.’’ But an 
agency head is not bound to choose between removal for 
security reasons and no removal at all. (And the agency 
head who subjects an employee to a security hearing, and 
to the stigma which is attached to it, when the agency head 
has already determined that the employee is to be removed 
from employ on non-security grounds irrespective of the 
outcome of the security hearing, would indeed be open to 
severe criticism.) 

Appellant’s Form 57 was not admitted in evidence below 
by either side because appellant’s complaint admitted the 
material facts in this case, to wit: that appellant omitted 
to state why he had left the Taft Hotel’s employ and that 
appellant had answered ‘‘No’’? to Question 31 thereof, 
‘‘Have you ever been discharged, or forced to resign, for 
misconduct or unsatisfactory service from any position?’’ 
(J.A. 2, 4). Appellant attempted below to minimize the 
materiality of his omission and to claim lack of criminal 
intent in answering untruthfully ‘‘No”’ instead of ‘‘Yes”’ 
(J.A. 4). Appellee, however, acted within the power and 


15 Since appellee cannot for reasons of security disclose the con- 
tents of a Civil Service Commission investigative file (J.A. 23-24, 
42) even when there is no “derogatory” information in the file, 
appellee is forced, if he will respond to appellant’s contention at all, 
to assume that there exists information in appellant’s investigative 
file which would warrant an agency head to determine that appel- 
lant’s retention in employment in a sensitive position is not clearly 
consistent with the interests of the national security. 
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responsibility of his office as the head of an agency when he 
determined that appellant had made a deliberate omis- 
sion and a false statement, and that such warranted his 
removal from employ. Appellant claims that this decision 
was not appellee’s honest judgment. Appellee asserts that 
it was (J.A. 19, 49). The district court, despite this ‘‘factual 
dispute,”’ granted summary judgment in favor of appellee 
(J.A. 78-79). Appellant claims (Br. 23-26) that it was 
prejudicial error to deny him a trial on this issue. The issue 
presented to this Court then is whether it is the function 
of a court which will not go into the merits of a separation 
action, (Greene v. Baughman, supra), to permit interroga- 
tories and a trial on the issue of whether the separation 
action has been motivated by an overriding hidden subjec- 
tive reason which renders it dishonest. In this connection it 
is clear, contrary to appellant’s assertion, that appellant’s 
false statements made in connection with the Taft Hotel 
were legal grounds for his removal. The only question 
presented by appellant then is whether he is entitled to 
know all of the possible reasons an agency could have which 
would warrant his separation, so that appellant can com- 
pare them, and if in appellant’s judgment, the agency head 
did not select the most damning reason, appellant can ask 
a court to reverse the dismissal action on the grounds that 
under such circumstances the reason for the dismissal could 
not have been the agency head’s honest judgment. But an 
agency head ‘‘* * * has complete discretion and final 
authority in selecting the appropriate procedure for the 
separation of employees’’ (United States Civil Service 
Commission Departmental Circular No. 901, dated Febru- 
ary 11, 1957, infra, pp. 64-65). The only restriction is that 
the agency head must observe the regulations in effect 
governing the procedure he selects. See Service v. Dulles, 
354 U.S. 363, 388. Therefore, even if it were assumed or 
proved that two or more equally valid reasons existed to 
warrant appellant’s separation from Library employ, this 
Court would be in no better position than it is now to decide 
whether the reason selected is one which is authorized by 
Law and whether the procedures employed in effecting the 
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dismissal were proper. Appellee: had the legal: power to: 
choose between’ all possible reasons known to him—indeed, 
the power to: exercise leniency, and separate the employee: 
on the least odious of the reasons. 

Thus, appellant’s unanswered interrogatories (J.A. 12- 
17) do not raise material issues of fact. When it has been 
ascertained that appellee’s decision has an objective, 
rational basis, (which it does (J.A. 2, 4)) and that all of 
the procedures to which appellant was entitled were af- 
forded to him, (as they were), @ dispute regarding the 
true nature or whether an additional nature existed for 
the action of the agency head is not a disputed material 
issue of fact precluding the disposition of the case on @ 
motion for summary judgment and requiring the trial of 
such a disputed issue. The residue resulting from the dis- 
puted issue under these circumstances is in the realm of 
agency head discretion reserved by the courts to the agency 
head, free from judicial intervention. Green v. Baughman, 
supra. 

In the case at bar appellee has never at any time charged 
or made a determination that appellant’s continued employ- 
ment at the Library of Congress was not clearly consistent 
with the interests of national security. Whether appellee 
could rationally have made such a determination is imma- 
terial to the issue presented in this case; the fact remains 
that he did not. In this connection appellant’s removal 
from one location within the Technical Information 
Division to another location but still within the limits of 
the Technical Information Division (Br. 4; J. A. 45-46) is 
neither a security determination, a security suspension, nor 
a security separation, nor is it tantamont to a statement of 
charges. It was at most an administrative transfer taken 
as a prelude to possible future action. Thus, appellant has 
not been handed the ‘‘badge of infamy’’ which would entitle 
him to be separated only under security discharge removal 
procedures. Compare Haynes v. Thomas, 98 App. D.C. 
131, 232 F. 2d 688 with Vitarelli v. Seaton, 102 App. D.C. 
316, 321, 253 F. 2d 338, 348, certiorari granted, Oct. 
27, 1958, No. 101, October Term, 1958. That he was not 
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so stigmatized (and thus was not accorded security risk 
removal procedures) is not for appellant to contest. The 
agency head, not the employee, selects the basis for the 
employee’s removal. Appellant received all to which he 
was entitled. He cannot validly complain that he did not 
receive more. 


CONCLUSION 


For the reasons stated the judgment of the District 
Court should be affirmed. 


Respectfully submitted, 


J. Waurer YEAGLEY, 
Acting Assistant Attorney General, 


Kevix T. Mazoney, 

Onan H. Waterman, 

Benzamun C. Fiannacan, 

AntHony A. AmsBEosIo, 
Attorneys, 


Department of Justice, 
Attorneys for Appellee. 


Of Counsel: 


W. Lawrence Kerr, 
Law Librarian and General Counsel, 
Inbrary of Congress. 


. DecemsBer 1958. 





Tre Lisraky oF CONGRESS GeweraL Oxper No. 1177 
OFFICE OF THE LIBRARIAN Maxce 15,1943 


To the Members of the Library 8taf : 
Principles and Procedures in Matters of Staff Relations 


This General Order supersedes General Orders 1014, 
1016, 1020, 1021, 1058, 1085, and 1134. 

The purpose of this General Order is to establish princi- 
ples and procedures under which all members of the Li- 
brary staff may have ready access to supervisory officials 
for the discussion of individual problems affecting their 
status and welfare, and may, in case of complaints, mis- 
understandings, or difficulties, not readily resolved by dis- 
cussions with immediate superiors, secure the prompt at- 
tention to, and disposition of, these problems by those 
charged with ultimate responsibility for the administration 
of the Library. 

This policy is based not only upon a regard for the eff- 
cient administration of the Library and for the welfare of 
members of the Library staff, but also upon a considera- 
tion of the nature of the government service. The rela- 


if tion between administrative officers in the government serv- 


ice and other public servants is not the relation of employer 
to employee but the relation of one employee to another. 
The differences are differences of duty. Administrative 
officers are charged with duties of administration, includ- 
ing the duty of administering-the laws and regulations cov- 
ering public employment. But ‘‘administrative officials 
and employees alike are governed and guided, and in many 
instances restricted’’, as the President has put it ‘‘by laws 
which establish policies, procedures, and rules in personnel 
matters.’ Questions arising in connection with the ad- 
ministration of these laws and regulations must therefore 
__ be regarded not as similar questions are regarded in the 
employer-employee relationship of private employment, but 
as questions between fellow employees to be resolved in 
such a way as to insure the most effective service of the 
common employer, ‘‘the whole people”. To carry over 
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into the government service, on the administrative side 
or on the non-administrative side, the mentality and con- 
ceptions of private employment which put the employer 
on one side of the table and the employees on the other 
is-as unfortunate as itis mistaken. This difference between 
Government service and private employment in matters of 
personnel relations, and particularly with reference to em- 
ployee organization, has been stated by the President. 


«¢.. . The desire of Government employees for fair 
and adequate pay, reasonable hours of work, safe 
and suitable working conditions, development of op- 
portunities for advancement, facilities for fair and im- 
partial consideration and review. of grievances, and 
other objectives of a proper employee relations policy, 
is basically no different from that of employees in 
private industry. Organization on their part to pre- 
sent their views on such matters is both natural and 
logical, but meticulous attention should be paid to the 
special relationships and obligations of public servants 
to the public itself and to the Government. 

‘‘All Government employees should realize that the 
process of collective bargaining, as usually understood, 
cannot be transplanted into the public service. It has 
its distinct and insurmountable limitations when ap- 
plied to public personnel management. The very na- 
tare and purposes of Government make it impossible 
for administrative officials to represent fully or to bind 
the employer in mutual discussions with Government 
employee organizations. The employer is the whole 
people, who speak by means of laws enacted by their 
representatives in Congress. Accordingly, administra- 
tive officials and employees alike are governed and 
guided, and in many instances restricted, by laws which 
establish policies, procedures, or rules in personnel 
matters. 

‘¢. . - Upon employees in the Federal service rests 
the obligation to serve the whole people, whose inter- 
ests and welfare require orderliness and continuity in 
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the conduct of Government activities. This obligation 
is paramount...’ 


Pursuant to this declaration of the national policy, the 
following principles and procedures are established for 
the Library of Congress: 


1. Every employee of the Library of Congress has the 
right to join any organization or association of employees 
and to designate a representative or representatives, in- 
cluding a union of federal employees to assist him or to act 
for him in consulting or conferring with supervisory or 
administrative staff officials on his behalf, including the 
presentation of grievances. Supervisory officers of the Li- 
brary will assure themselves that employees under their 
supervision are free from interference, restraint, coercion, 
or reprisal in resorting to the procedures established by 
this order. 

9. In the presentation of a grievance under the terms of 
the preceding paragraph and also at all subsequent stages 
of the procedures described below the aggrieved employee 
may present his grievance in person or through a repre- 
sentative chosen by him. Representatives should be mem- 
bers of the staff of the Library of Congress. In instances 
where the aggrieved employee feels that adequate repre- 
sentation within the Library of Congress staff cannot be 
secured he may present his grievance through outside rep- 
resentation. Grievance proceedings in the Library are 
not legalistic proceedings and representation by practicing 
lawyers is neither necessary nor desirable. 

3. Any employee who feels he has suffered an injury con- 
nected with his service in the Library may present his 
grievance to his immediate superior. If the grievance 
is not adjusted to his satisfaction by this presentation, the 
employee may appeal to the chief of his division, to the 
director of the department, and thence to the Director of 
Personnel, who shall attempt to effect a solution acceptable 
to both parties. Where an employee feels he has suffered 
an injury as the result of the conduct of an entire depart- 
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ment or of the Library as a whole, he may present his 
grievance initially to the director of the department or to 
the Director of Personnel. If an acceptable solution is not 
effected through the efforts of the Director of Personnel 
within fourteen days of submission to his office, the em- 
ployee may appeal to a board as provided below. At each 
stage of an appeal under this paragraph an adequate rec- 
ord of conversations shall be made and exchanged by the 
employee and the supervisory official, unless it is mutually 
agreed that such a record is unnecessary. The Personnel 
Office shall supply stenographic assistance for this purpose 
when not otherwise available. 

4, In the event that the employee fails to secure satisfac- 
tion in the above manner he is entitled to a hearing before 
a board of appeals. In case of an appeal from an efficiency 
rating the employee may elect to appeal either to a board 
established under this order or to a board established in 
accordance with the Ramspeck Act and Executive Order 
8748. 

5, Boards of appeal established under this order shall 
be composed of three members of the Library staff who 
shall act as an impartial body to hear the case and make 
findings of fact and recommendations to be submitted to the 
Librarian for disposition. Members of boards, no matter 
how constituted, shall not conduct themselves as representa- 
tives of any party to the cause before them but all three 
members of any board shall be equally responsible to the 
Librarian for the disinterestedness and objectivity of the 
board’s findings and recommendations. 

6. Boards of appeal established under this order may be 
selected by either of the following methods: (a) Open 
Method. The aggrieved employee may select one member 
of the board from the staff of the Library who, with a sec- 
ond Library employee selected by the Librarian, shall select 
a third Library employee to serve as chairman. The Per- 
sonnel Office will maintain a roster of staff members who 
have served on boards, in case aggrieved employees wish 
to consult it in making their selection; (b) Panel Method. 
The aggrieved employee may select all three members of 
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the board from a roster of employees of the Library estab- 
lished by the Librarian as hereinafter provided, the three 
members thus selected to appoint one of their number as 
chairman. 

7. The roster from which selections may be made under 
the second or Panel method shall consist of (1) a super- 
visory group and (2) a non-supervisory group. Each group 
shall consist of four members and four alternates, the al- 
ternates to serve only when their respective principals are 
unable to serve. All principals and alternates shall be ap- 
pointed by the Librarian, the supervisory group on the 
nominations of the directors of the Library’s departments 
(Law Library and the Reference Department being con- 
sidered for this purpose as a unit), and the non-supervisory 
group appointed on the nomination of the two Library 
unions, each of which shall nominate one principal and one 
alternate, and the unorganized employees of the Library, 
who shall hold an election to nominate two principals and 
two alternates. Boards selected from this roster shall not 
be composed exclusively of members having either the 
supervisory or the non-supervisory point of view but shall 
include both. Members of the roster (principals and alter- 
nates) shall serve for one year, but at the end of a year’s 
service any member may be renominated and reappointed. 
Any unexpired term shall be filled as provided in this 
paragraph. : 

8. The aggrieved employee shall present to the board be- 
fore it begins its hearings a statement in writing which 
shall set out the precise nature of the grievance and any 
facts relied upon in support of his complaint. In its dis- 
cretion and after reasonable notice to those concerned the 
board may require the appearance of witnesses and the sub- 
mission of appropriate documents relevant to any issue 
before it. The board shall be responsible for the mainte- 
nance of adequate records of its proceedings, and for that 
purpose may in its discretion require the Personnel Office 
to supply stenographic assistance. The board shall control 
attendance upon its hearings and other meetings in accord- 
ance with the following principles: (1) any person present 
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shall be present at the invitation of the board itself for 
the purpose of presenting testimony or giving the board 
clerical or expert assistance; (2) the board shall accord 
equal privileges of hearing testimony and cross-examining 
witnesses to the aggrieved employee or his representative, 
or both, and to any members of the staff of the Library of 
Congress against whom the aggrieved employee states that 
he has a grievance. Boards shall begin hearings as soon as 
possible after their constitution and shall, except in cases 
of illness or other similar circumstances, report to the 
Librarian within one week from the date of their first 
hearing. In its report to the Librarian the board shall pre- 
sent an adequate record of the evidence upon which it has 
based its findings of fact and an adequate statement of the 
reasons for its recommendations. If, during the course of 
a board’s handling of a case, it becomes necessary for a 
member of the board to withdraw, the following procedures 
are available at the option of the aggrieved employee: (1) 
the appointment of a substitute member to complete the 
case by agreement between the aggrieved employee and the 
Librarian; (2) a rehearing before a new board. 

9. A temporary or probationary employee has the same 
right as any other employee to appeal any grievance to a 
board set up under this order. A. temporary or proba- 
tionary employee may not appeal to a board established - 
under this order the termination per se of his employment 
at the end of its term or within its probationary period, 
since such termination does not constitute a grievance. 

10. In order to appeal an efficiency rating to a board con- 
stituted under this order, the aggrieved employee must 
notify the Director of Personnel in writing within ten days 
of receipt of his efficiency rating of his intention to appeal 
to a board. 

11. The above procedures are applicable to cases of griev- 
ances of employees against supervisory or administrative 
personnel. They do not affect or modify the duty of super- 
visory or administrative personnel to direct and supervise 
the work of employees in their administrative units. It is 
the duty of supervisory and administrative officers to see 
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that the work of units under their direction is satisfactorily 
performed, to see that the rules and regulations of the 
Library, and the statutes applicable to its work, are ob- 
served and to maintain conditions of order suitable to the 
government’s service. It is, therefore, the duty of super- 
visory and administrative officers to maintain appropriate 
standards of work through the conscientious execution of 
efficiency ratings and otherwise, and to initiate disciplinary 
proceedings in cases of insubordination, neglect of duty, or 
conduct injurious to the public service. 

Disciplinary action may take the form of separation from 
the Service, suspension for a fixed period, transfer or rep- 
rimand. Where a supervisory officer recommends dis- 
ciplinary action, the recommendation, together with the 
statement of the relevant facts shall be forwarded, through 
divisional and departmental channels, and with the recom- 
mendations of division chiefs and departmental directors, 
to the Director of Personnel. If the Director of Personnel 
recommends disciplinary action, a copy of the charges, the 
statement of facts, and the recommendation shall be sup- 
plied to the accused employee. If the accused employee 
denies the facts or contests the recommendation, he may 
appeal to a board established under this order which will 
(1) examine into the accuracy of the facts, as stated in the 
charges against the accused employee; (2) review the rec- 
ommendations of the Director of Personnel. Appeals shall 
be taken within three days of receipt by the accused em- 
ployee of a copy of the charges, and boards shall report 
their findings of fact and their recommendations to the 
Librarian for his consideration and action within one week 
from the date of their first hearings, except in the case of 
illness or other unavoidable delay, as above provided. 

In cases of recommendation of dismissal for cause where 
charges of gross misconduct are involved and prompt de- 
termination of the case is imperative, appeals from the 
recommendations of the Director of Personnel will be taken 
directly to the Librarian who will give the accused employee 
an opportunity to be heard and to present witnesess in his 
own behalf. In such cases, but in such cases only, the ac- 
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cused. employee may be suspended pending a hearing of his 
ease, but hearings will be held as soon as the accused em- 
ployee is prepared to present his witnesses and any evidence 
he may wish to submit. 

12. Conferences with supervisory officers, and appeals 
as above provided will take place during the regular work- 
ing hours of the Library. The solicitation of employees to 
join an association or organization of employees, however, 
and the conduct of the business of such organizations or 
associations, shall not take place during working hours. 
The Library will provide space for the holdings of meetings 
of associations or organizations of employees out of working 
hours. 

13. All supervisory employees who deal with other em- 
ployees or their representatives in matters covered by this 
General Order shall deal with them in good faith, shall 
transact business with them expeditiously, and shall exert 
every effort to arrive at equitable and mutually satisfactory 
settlements. Other employees and their representatives are 
expected to act in accordance with the same principles. 
The terms ‘‘supervisory employee’’ and supervisory offi- 
cial’’ as used in this order mean any person who is in charge 
of a department, division, office, section, or unit, or who is 
authorized to exercise supervisory authority. 

14. The Director of Personnel is responsible to the Li- 
brarian for the prompt operation of the procedures estab- 
lished by this order. Employees may secure from him or 
his authorized assistants at any time information with re- 
spect to rules and regulations governing personnel admin- 
istration. They also have right of access to their job classi- 
fication sheets and their efficiency ratings, upon application 
to the Personnel Office. The Director of Personnel shall be 
available for consultation with employees who have griev- 
ances; he will expedite grievance appeals; he will advise 
employees as to their rights under this order and on the 
procedures established. 

15. Nothing in the foregoing shall be construed to deprive 
an employee of the opportunity to present directly to the 
Librarian any grievance or other matter which cannot be 
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handled in accordance with the procedure of this order or 
which he feels to be of such a nature that it should come to 
the Librarian’s personal attention. If the Librarian re- 
gards the matter as one which should be handled in accord- 
ance with the provisions of the preceding paragraphs, he 
will request. the employee to avail himself of those provi- 
sions. 

16. It shall be the responsibility of the Director of Per- 
sonnel to see that every employee of the Library reads this 
Order and certifies to having read it. 


Arcurpatp MacLeisH, 
The Librarian of Congress. 


The Library of Congress Genzrat Oxper No. 1538 
Office of the Librarian October 7, 1953 


To: The Members of the Staff 

From: Verner W. Clapp, Acting Librarian of Congress 

Subject: Amendment to General Order 1531: Security Pro- 
gram of the Library of Congress 


1. The purpose of this general order is to amend General 
Order 1531, dated June 17, 1953, entitled ‘‘Security Pro- 
gram of the Library of Congress.”’ 

9. In Section 2, Definitions, subsection B, delete the words 
<¢ ‘secret,’ or’ in line 6. 


3. Effect on Previous Issuances 


General Order 1456 is amended by adding the numbe 
of this order to the entries under Part II—Personnel Ad- 
ministration—Security Program. 





The Library of Congress General Onpze No. 1531 
Office of the Librarian June 17, 1953 


To: The Members of the Staff 
From: Luther H. Evans, Librarian of Congress 
Subject: Security Program of the Library of Congress 


1. Establishment of Program — 


Executive Order No. 10450, April 27, 1953, prescribes 
security requirements for government employment. This 
Order, like its predecessor Order, Executive Order No. 
9835, will be applied to the Library of Congress. 


2. Definitions 


A. As used herein, the term ‘‘national security’’ relates 
to the protection and preservation of the military, economic, 
and productive strength of the United States, including the 
security of the Government in domestic and foreign affairs, 
against or from espionage, sabotage, and subversion, and 
any and all other illegal acts designed to weaken or destroy 
the United States. 

B. As used herein, the term ‘‘sensitive position’’ shall 
mean any position in the Library of Congress the occupant 
of which could bring about, because of the nature of the 
position, a material adverse effect on the national security. 
Such positions shall include, ‘but shall not be limited to, 
any position the occupant of which (1) has access to se- 
curity information or material classified as ‘‘secret,”’ or 
‘<top secret,”’ or any other information or material having 
a direct bearing on the national security, and (2) has op- 
portunity to commit acts directly or indirectly adversely 
affecting the national security. 


3. Policy 


It shall be the policy of the Library of Congress based on 
the Act of February 19, 1897 (2 U.S.C. 140), and Executive 
Order No. 10450, to employ and to retain in employment 
only those persons whose employment or retention in em- 
ployment is found to be clearly consistent with the interests 
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of the national security. . This includes: aaeeore consult- 
ants, fellows .and curators. 


~ 


f 4 Security Standards 


A. Information regarding an applicant for employment, 
or an employee, in the Library of Congress which may pre- 
clude a finding that his employment or retention in employ- 
ment is clearly consistent: with the interests of the national 
security shall relate; but shall not be limited, to the fol- 
lowing: 


..(1) The relation of the Government employment to 
the national security: 


-a. Any behavior, activities, or associations which 
tend to show that the individual is not reliable or 
trustworthy. 

b. Any deliberate misrepresentations, falsifica- 
tions, or omissions of material facts. 

ce. Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of in- 
toxicants to excess, drug addiction or sexual perver- 
sion. 

d. An adjudication of insanity, or treatment for 
serious mental or neurological disorder without satis- 
factory evidence of cure. 

e. Any facts which furnish reason to believe that 
the individual may be subjected to coercion, influence, 
or pressure which may cause him to act contrary to 
the best interests of the national security. 


(2) Commmission of any act of sabotage, espionage, 
treason, or sedition, or attempts thereat or preparation 
therefor, or conspiring with, or aiding or abetting, 
another to commit or attempt to commit any act of 
sabotage, espionage, treason, or sedition. 

(3) Establishing or continuing a sympathetic asso- 
ciation with a saboteur, spy, traitor, seditionist, anarch- 
ist, or revolutionist, or with an espionage or other 

_ secret agent or representative of a foreign nation, or 
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any representative of a foreign nation whose interests 
may be inimical to the interests of the United States, 
or with any person who advocates the use of force or 
violence to overthrow the government of the United 
States or the alteration of the form of government 
of the United States by unconstitutional means. 

(4) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the altera- 
tion of the form of government of the United States 
by unconstitutional means. 

(5) Membership in, or affiliation or sympathetic as- 
sociation with, any foreign or domestic organization, 
association, movement, group, or combination of per- 
sons which is totalitarian, Fascist, Communist, or sub- 
versive, or which has adopted, or shows, a policy of 
advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or which 
seeks to alter the form of government of the United 
States by unconstitutional means. 

(6) Intentional, unauthorized disclosure to any per- 
son of security information, or of other information 
disclosure of which is prohibited by law or willful viola- 
tion or disregard of security regulations. 

(7) Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of 
another government in preference to the interest of 
the United States. 


5. Security Investigations - 


A. Security investigations conducted pursuant to these 
regulations shall be designed to develop information as to 
whether employment or retention in employment by the 
Library of Congress of the person being investigated is 
clearly consistent with the interests of the national security. 

B. Every appointment made within the Library of Con- 
gress shall be subject to investigation. The scope of the 
investigation shall be determined in the first instance ac- 
cording to the degree of adverse effect the occupant of the 
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position sought to be filled could bring about, by virtue of 
the nature of the position, on the national security, but in 
no event shall the investigation include less than a national 
agency check (including a check of the fingerprint files of 
the Federal Bureau of Investigation) and written inquiries 
to appropriate local law-enforcement agencies, former em- 
ployers and supervisors, references, and schools and col- 
leges attended by the person under investigation: Provided, 
that to the extent authorized by the Civil Service Commis- 
sion and the Director of Personnel a less extensive investi- 
gation may be made with respect to perdiem, intermittent, 
temporary employees or aliens employed outside the United 
States. Should information develop at any stage of inves- 
tigation indicating that the employment of any such person 
may not be clearly consistent with the interests of the 
national security, the Director of Personnel shall initiate 
steps to bring about with respect to such person a full 
field investigation, or such less extensive investigation as 
shall be sufficient to enable the Librarian to determine 
whether the employment of such person is clearly consist- 
ent with the interests of the national security. 

C. No sensitive position in the Library of Congress shall 
be filled or oceupied by any person with respect to whom a 
full field investigation by the Civil Service Commission has 
not been conducted: Provided, that a person occupying a 
sensitive position at the time it is designated as such may 
continue to occupy such position pending the completion of 
a full field investigation by the Civil Service Commission, 
subject to the other provisions of these regulations: And 
provided further, that in case of emergency a sensitive 
position may be filled for a limited period by a person with 
respect to whom a full field pre-appointment investigation 
by the Civil Service Commission has not been completed if 
the Librarian finds that such action is necessary in the na- 
tional interest. Such findings shall be made a part of the 
personnel record of the person concerned. 

D. Whenever a security investigation being conducted 
with respect to an employee of the Library of Congress 
develops information relating to any of the matters de- 
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scribed in subdivisions (2) through (7) of subsection A of 
Section 4 of this order, or indicates that an employee has 
been subject to coercion, influence, or pressure to act con- 
trary to the interests of the national security, the matter 
shall be referred to the Federal Bureau of Investigation for 
a full field investigation. 

B. Investion reports received from the Civil Service 
Commission or the Federal Bureau of Investigation shall 
be evaluated by the Personnel Security Officer of the Li- 
brary of Congress. 

F. The Director of Personnel is designated as Personnel 
Security Officer under this order. 


6. Suspension and Termination 


A. Upon receipt of an investigative report containing 
derogatory information relating to any of the matters de- 
scribed in subsection A of Section 4 of this order, the Per- 
sonnel Security Officer of the Library of Congress shall 
immediately evaluate the report from the standpoint of 
the interests of the national security, and shall forward the 
report, together with the evaluation, to the Librarian. 

B. Upon receipt of the investigative report and the evalu- 
ation of the Personnel Security Officer, the Librarian shall 
make an immediate determination as to the necessity for 
suspension of the employee in the interests of the national 
security. If he deems such suspension necessary, the em- 
ployee shall be suspended immediately. If he does not deem 
such suspension necessary, a written determination to that 
effect shall be made a part of the investigation file of the 
person concerned. 

C. Factors to be taken into consideration in making the 
determination required by subsection B of this Section shall 
include, but shall not be limited to: (1) the seriousness of the 
derogatory information developed, (2) the possible access, 
authorized or unauthorized, of the employee to security 
information or material, and (3) opportunity, by reason of 
the nature of the position, for committing acts adversely 
affecting the national security. Pending final determina- 
tion in cases in which ameliorating circumstances are pres- 
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ent, the employee may, with the aproval of the Librarian, 
be transferred temporarily to a position in which the in- 
terests of the national security cannot be adversely affected 
by the employee. 

D. A Security Attorney-Advisor is designated to col- 
laborate with the Personnel Security Officer under this 
order. 

E. In case the employee is suspended, a written state- 
ment of charges shall be furnished the employee within 30 
days after his suspension. The statement shall be signed 
by the Personnel Security Officer and shall be as specific 
and detailed as security considerations, including the need 
for protection of confidential sources of information, permit, 
and shall be subject to amendment within 30 days of issu- 
ance. 

F. An opportunity shall be afforded the employee to an- 
swer such charges and to submit affidavits within 30 days 
after issuance of the statement of charges or within 30 days 
after the amendment thereof. Statements in refutation of 
the charges and supporting documents shall be forwarded 
to the Security Attorney-Advisor who shall consult with 
the Personnel Security Officer to determine the sufficiency 
of the answer. The Security Attorney-Advisor and the 
Personnel Security Officer shall make a joint recommenda- 
tion to the Librarian, unless they are in disagreement, in 
which case individual recommendation shall be made by 
them. 

G. On the basis of the recommendation or recommenda- 
tions of the Security Attorney-Advisor and the Personnel 
Security Officer, the Librarian, after his own review of the 
case, shall make his determination as follows: 


(1) If he finds that the reinstatement of the sus- 
pended employee in the position from which he has been 
suspended is clearly consistent with the interests of 
the national security, he shall restore the suspended 
employee to duty in such position. 

(2) If he does not find that reinstatement of the sus- 
pended employee concerned in the position will be 
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clearly consistent with the interests ‘of the national 
security, but that his employment in another position 
in the Library is clearly consistent with the interests 
of the national security, he may restore the employee 
to duty in such other position. 

(3) If he does not find that reinstatement of the 
suspended employee to any position in the Library is 
clearly consistent with the interests of the national 
security, he shall terminate the employment of the 
suspended employee. 

(4) If the employment of the suspended employee is 
terminated, the employee shall be given a written no- 
tice of such termination. 


H. In addition to the protection granted by subsections 
F through G of this section, an employee shall be entitled 
to the following: 


(1) The employee shall be given a hearing before a 
hearing board composed of at least three impartial, 


disinterested persons, selected in accordance with the 
procedure set forth in Section 9 of these regulations. 
The hearing shall be conducted in strict accordance 
with the procedure set forth in Section 10 of these 
regulations. The decision of the hearing board shall 
be in writing and shall be signed by all members of 
the board. One copy of the decision shall be sent to 
the Librarian, and one copy shall be sent to the sus- 
pended employee. 

(2) The entire case shall be reviewed by the Li- 
brarian before a decision to terminate the employment 
of a suspended employee is made final. The review 
shall be based on a study of all the documents in the 
case, including the record of the hearing before the 
hearing board. 

(3) The employee shall be furnished a written state- 
ment of the decision of the Librarian. 


I. Copies of all notices of personnel actions (see General 
Order 1470) taken in security cases shall be supplied at 
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once by the Personnel Security Office to the ‘Civil Service 
Commission. 


7. Readjudication of Certain Cases 


The Personnel Security Officer shall review all cases of 
employees of the Library with respect to whom there has 
been conducted a full field investigation under Executive 
Order No. 9835 of March 21, 1947. After such further 
investigation as may be appropriate, such of those cases 
as have not been adjudicated under a security standard 
commensurate with that established by Executive Order 
No. 10450 of April 27, 1953, and these regulations shall be 
readjudicated in accordance with these regulations. 


8. Reemployment of Employee Whose Employment Has 
Been Terminated 


No person whose employment has been terminated by 
any department or agency other than the Library of Con- 
gress under or pursuant to the provisions of Executive 
Order No. 9835 or any other security or loyalty program, 
shall be employed in the Library of Congress unless the Li- 
brarian finds that such employment is clearly consistent 
with the interests of the national security, and unless the 
Civil Service Commission determines that such person is 
eligible for such employment. The finding of the Librarian 
and the determination of the Civil Service Commission shall 
be made a part of the personnel record of the person con- 
cerned. 


9. Security Hearing Boards 


A. Security hearing boards of the Library of Congress 
shall be composed of not less than three civilian officers 
or employees of the Federal Government selected by the 
Librarian from rosters maintained for that purpose by 
the Civil Service Commission in Washington, D. C. 

B. No officer or employee of the Library of Congress 
shall serve as a member of a security hearing board hearing 
the case of an employee of the Library. 
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C. No person shall serve as a member of a security hear- 
ing board hearing the case of an employee in whose case 
he is personally interested or has any bias. 

D. The Personnel Security Officer shall, whenever ap- 
propriate, provide stenographic facilities to the security 
hearing boards of the Library when needed to provide an ~ 
accurate stenographic transcript of the hearing. 

E. The Personnel Security Officer shall be responsible 
for the preparation of the charges against the employee to 
be presented to the security hearing board. Whenever pos- 
sible the Librarian shall be represented at the hearing by 
@ person designated by the Security Attorney-Advisor. 
Such representative shall not act as prosecutor, but shall 
aid the board in its determination as to procedure, and 
shall advise the employee of his rights before the board. 


10. Hearing Procedure 


A. Hearings before security hearing boards shall be con- 
ducted in an orderly manner and in a serious atmosphere 
of dignity and decorum, and shall be expedited as much 
as possible. 

B. Testimony before the hearing boards shall be given 
under oath or affirmation. 

C. The hearing board shall take whatever action is neces- 
sary to insure the employee of a full and fair consideration 
of his case. The employee shall be informed by the board 
of his right (1) to participate in the hearings, (2) to be 
represented by counsel of his own choice, (3) to present 
witnesses and offer other evidence in his own behalf and 
in refutation of the charges brought against him, and (4) 
to cross-examine any witness offered in support of the 
charges. 

D. Hearings shall be opened by the reading of the letter 
setting forth the charges against the employee, and the 
statement and affidavits by the employee in answer to such 
charges. 

E. Both the Library of Congress and the employee may 
introduce such evidence as the hearing board may deem 
proper in the particular case. Technical rules of evidence 
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shall not be applied at hearings, but reasonable bounds shall 
be maintained as to competency, relevancy and materiality 
of matters considered, so that the hearing shall be fair and 
shall not be unduly prolonged. If the employee is, or may 
be, handicapped by the nondisclosure to him of confidential 
information or by lack of opportunity to cross-examine con- 
fidential informants, the hearing board shall take that fact 
into consideration. If a person who has made charges 
against the employee and who is nota confidential informant 
is called as a witness but does not appear, his failure to ap- 
pear shall be considered by the board in evaluating such 
charges, as well as the fact that there can be no payment for 
travel of witnesses. 

F. The employee or his counsel shall have the right to 
control the sequence of witnesses called by him. Reason- 
able cross-examination of witnesses by the employee or his 
counsel shall be permitted. 

G. The hearing board shall give due consideration to 
documentary evidence developed by investigation, includ- 
ing party membership cards, petitions bearing the em- 
ployee’s signature, books, treatises or articles written by the 
employee, and testimony by the employee before duly con- 
stituted authorities. The fact that such evidence has been 
considered shall be made a part of the transcript of the 
hearing. 

H. Hearing boards may, in their discretion, invite any 
person to appear at the hearing and testify. However, a 
board shall not be bound by the testimony of such a wit- 
ness by reason of having called him, and shall have full 
right to cross-examine him. 

I. Hearing boards shall conduct the hearing proceedings 
in such manner as to protect from disclosure information 
affecting the national security or tending to disclose or 
compromise investigative sources or methods. 

J. A complete verbatim stenographic transcript shall be 
made of the hearing by qualified reporters, and the tran- 
script shall constitute a permanent part of the record, 
Upon request, the employee or his counsel shall be fur- 
nished a copy of the transcript of the hearing. 
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K. The board shall reach its conclusions and base its 
determination on the transcript of the hearing, together 
with such confidential information as it may have in its 
possession. The board, in making its determination, shall 
take into consideration the inability of the employee to 
meet charges of which he has not been advised, because of 
security reasons, specifically or in detail, or to attack the 
credibility of witnesses who do not appear. The recom- 
mendation of the board shall be in writing, and shall be 
signed by all members of the board with any dissent noted. 
One copy of the decision of the board, together with the 
complete record of the case, including investigative reports, 
shall be sent to the Librarian of Congress and one copy of 
the decision shall be sent to the employee. 

L. Hearings shall be private. There shall be present at 
the hearing only the members of the hearing board, the | 
stenographer or stenographers, the employee, his counsel, 
the Library employees concerned and the witnesss. Wit- 
nesses shall be present at the hearing only when actually 
giving testimony. 


ll. Effect on Previous Issuances 


This order supersedes General Orders Nos. 1429, May 18, 
1950, and 1485, December 5, 1951, which are hereby revoked. 

General Order 1456 is amended by adding the number of 
this order to entries under Part II—Personnel Administra- 
tion—Security Program. 


12. Amendments of the Regulations 


Future amendments and changes of the Regulations shall 
automatically amend this general order. 
Annex 1. Executive Oxper No. 10450 


(Reproduced from the Federal Register, April 29, 1953) 





Library of Congress Genzpat Onver No. 1582 
Office of the Librarian March 15, 1955 


To: The Members of the Staff . 
From: L. Quincy Mumford, Librarian of Congress 
Subject: Policy and Procedures in a Reduction in Force. 


Section 4. Determination and Order of Retention Prefer- 
ence 


A. In a reduction in force, the retention preference of 
the affected members of the staff shall be determined in the 
first place by their status of employment (e.g., permanent, 
probational, indefinite, or temporary). Members of the 
staff having permanent status shall have a retention prefer- 
ence at the grade in which they hold permanent status, 
which preference shall be superior to that held by members 
of the staff with probational or indefinite status. Members 
of the staff having temporary status shall have no reten- 
tion preference. 

B. The retention preference of members of the staff 
having permanent status and affected by a reduction in 
force shall be further determined by the factors listed 
below: 


(1) Total length of service in the Library regardless 
of previous status (including intervening military 
service after appointment in the Library); - 

(2) Character of service as evidenced by (but not nec- 
essarily limited to) performance ratings for the 
previous five. years; : 

(3) General fitness to perform duties of the position 
to which the staff member may be assigned. 


In applying these factors, the order of retention prefer-. 
ence shall be determined, 

(1) in general, by length of service, when character of 
service and general fitness are similar; 
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(2) in cases of identical length of service, by differences 
in character of service and general fitness ; 

(3) by differences in character of service and general 
fitness when such differences are sufficiently substantial as 
to outweigh the general criterion of length of service. 

C. The retention preference of members of the staff hav- 
ing probational or indefinite status and affected by a re- 
duction in force shall be determined within the division to 
which they are assigned on the basis of the factors de- 
scribed in Section 4.B. above. 

D. The data evidencing each factor, in the determination 
of retention preference in individual cases, shall be based 
upon official records, and any exception to this general 
rule shall require the approval of the Librarian. 


Library of Congress General Onper No. 1646 
Office of the Librarian January 28, 1958 


To: Members of the Staff 

From: L. Quincy Mumford, Librarian of Congress 

Subject: Change in Name and Organization of Science 
Division 

Section 1. Change of Name 


Effective at once the name of the Science Division is 
changed to the Science and Technology Division. 


Section 2. Organizational Changes 


a. A Reference Section is hereby established in the 
Science and Technology Division. 

b. The Bibliography Section of the Technical Informa- 
tion Division is transferred to the Science and Technology 
Division, effective February 1, 1958. 





Library of Congress Gzwenat Onpzr No. 1647 
Office of the Librarian January 28, 1958 


To: Members of the Staff 

From: L. Quincy Mumford, Librarian of Congress 

Subject: Consolidation of Technical Information Division 
with ASTIA 


Section 1. Consolidation. 


On February 1, 1958, the Technical Information Division, 
Reference Department, which has served as the Armed 
Services Technical Information Agency (ASTIA) Refer- 
ence Center (ARC) will be consolidated with the Document 
Service Center (DSC) of ASTIA, which has been located 
in Dayton, Ohio. The consolidated organization, which will 
be located at Arlington Hall, Virginia, will under the ad- 
ministration of the Air Research and Development Com- 
mand, Department of Defense. 

Inquiries received after February 1, 1958 regarding the 


program of the Technical Information Division are to be 
referred to ASTIA Headquarters, Arlington Hall Station, 
Arlington, Virginia, with the exception of inquiries concern- 
ing comprehensive bibliographies, which should be referred 
to the Science and Technology Division, Reference Depart- 
ment, Library of Congress. 
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UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 


February 11, 1957 
DEPARTMENTAL CrrcuLak No. 901 


To Heaps or DEPARTMENTS aND INDEPENDENT EsraBLisH- 
MENTS 


Sussecr: Suitability vs. Security as Grounds for Separa- 
tion and Other Adverse Actions 


The Commission has been receiving appeals from em- 
ployees covered by Parts 9 and 22 of its regulations where 
the advance notice of proposed adverse action or notice of 
decision or other documents related to such notices state 
that continued employment is not clearly consistent with 
national security or that the action is required because se- 
curity clearance has been withdrawn or similar statements 


indicating that the adverse action is based on security con- 
siderations. Adjudication of such appeals would force 
the Commission to assume responsibility for determining 
whether the employment of an individual is clearly consist- 
ent with national security, which is a determination the 
Commission should not make. 


Public Law 733 and its legislative history, as well as 
Executive Order 10450, make it clear that the security pro- 
gram was designed to provide a separate authority and pro- 
gram for adverse actions against those persons whose 
employment is not clearly consistent with national security. 
Civil service regulations have long been utilized to separate 
employees on the basis of general unfitness, such as drunk- 
enness, drug addition, immoral or criminal conduct, and 
other causes as set forth in Commission Regulation 2.106. 
Where factors such as these exist, it would be proper to 
base the separation of an individual on matters relating to 
general unfitness for Federal employment, under civil serv- 
ice rules and regulations. Agencies have complete dis- 
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cretion and final authority in selecting the appropriate 
procedure for the separation of employees. However, it 
must be kept in mind that where persons are to be separated 
because their employment is not clearly consistent with the 
national security, such separation should be instituted un- 
der Public Law 733 and Executive Order 10450. There 
should be no intermingling of the two procedures. 


(S.) Jounw W. Macy, Jz, 
Executive Director. 


USCS—Washington, D. C. 
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